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Court of Appeals of the District of Columbia 

i 


No. 4780. ! 

United States of America ex Rel. Mary I. KadrIie, Evelina 
Kadrie, Amit K. Kadrie, et al., Appellaints, 

vs. I 

' I 

I 

Hubert AVork, Secretary of the Department of tjlie Interior 

of the United States. i 


a Supreme Court of the District of Columbia. 

At Law. I 

i 

I 

Xo. 74168. I 

i 

United States of America ex Kel. !Mary I. KadriIe, Evelina 
Kadrie, Amit K. Kadrie, Bertha Kadrie, !M|ailivan E. 
Kadrie, Marie Kadrie, Dorotliy Kadrie, Elmpr Kadrie, 
and Omar Kadrie, by Their Next Friend, Mjother, and 
Natural Guardian, Sarar Kadrie, Plaintiffs, i 

1 

vs. I 

Hubert Work, Secretary of the Department of the Interior 

of the United States, Defendant. i 

i 

j 

United States of America, | 

District of Columbia, ss: \ 

Be it remembered that in the Supreme Coipd of the 
District of Columbia, at the City of Washingto|n, in said 
District, at the times hereinafter mentioned, the: following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: I 

I 

1^780a ! 





U. S. OF A. EX REL. I. KAORIE ET AL. VS. 


1 Vi'tUhtu for Il'y// of Ma^ulannis. 

Filed ()elol)er 17, 1927. 

In the Sni)i*eme Court ol* the District of Columbia. 

At Law. 


Xo. 74108. 

United States of Amei:ica i*x I\c‘L .Mary 1. Kadrie, Evelina 
Kadrie, Amit K. Kadrie, Bertha Kadrie, Mailivan E. 
Kadrie, Marie Kadrie, Dorothy Kadrie, Elmer Kadrie, 
and Omar Kadrie, by Tlu'ir Xexl Friend, Mother, and 
X'atural (luardian, Sai'ah Kadrie*, Plaiiitifi’s, 

vs. 

IItbert Work, Secretai'y of tin* De})artment of the Interior 
of the United Stati‘s, Defendant. 

Come now the relators, Mary 1. Kadrie, Evelina Kadrie, 
Amit K. Kadrie, Marie* Kadi'ie*, Dorothy Kadrie, Elmer 
Kadrie, and Omar Kadrie, by their next friend, mother, 
•and natural li'uardian, Sarah Kadrie, and show unto the 
court: 

1. Tiiat relators ai'e* tin* minor (‘liildr(*n of Sai'ah Kadrie*, 
the dauahte*!' of Mai'v B>lair, a full-blood memb(*r of the 
White* Earth Ihinel of Chi|)j)e*wa Inelians in Minne*sota, 

dulv e*nrolle‘el as such e)n the* eeri^'inal ce*nsus reells niaele bv 

• ^ • 

the* Unite*el Statens (’ommissione‘rs unele*]' the* authe)rity ceeu- 
tained in the Act of .January 14, 1889, and the a,a're*ements 
entere*el inte) there*unde*i' anel a]>])re)ve*el by the* Presielent e)n 
March 4, 1890, as a basis for the alle)tme*nt e)f lanels to the 
(’hij)])ewa Inelians e)f Minnese)ta anel feir the distribution of 
the* trust funels e)f said Inelians, are* citizens e)f the 
2 Unite*el States anel resiele* in the* City e)f St. Paul, 
State eef Minne*se)ta. 

2. Defendant, llnb(‘rt Work, is a eitize'ii e)r the* Unite*el 
States, Secretary of the* I)e*])artme*nt eef the* Inte*rie)r of the 
Uniteel States anel re*sieles in the* District e)f (’olumbia. 

o. That uneler the authority e'ontaineel in the act approved 
Januarv 14, 1889 (2b Stat. at L. (>42) all the elifferent banels 
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or tril>es of Chippewa Indians in llic State of Minnesota 
entered into ag’reements with the United States whereby 
they ceded to the United States under an expr^s trust all 
of the lands and timber thereon embraced in their then exist¬ 
ing* tribal or band reservations in tlie State of Minnesota, 
except sufficient land to be reserved on the Red Lake Reser¬ 
vation to make allotments of land to the then baembers of 
the Red Lake Ban/r belonging on that reservation, and suf- 
ticient land to be reserved on the White Earth beservation 
to make allotments of land to all the other Ipdians then 
members of said dilTerent bands or lri])es^ and with 
the flirtln*r provision that any of said niembers of 
said liands or tribes, exclusive of the mem^iers of the 
Red Lake Band residing on any of the ceded reserva¬ 
tions could, in his or her discretion, take his or her allot¬ 
ment in several!V on the reservation where he or she lived 
at the time the Indians were removed to the A^hite Earth 
Reservation. Lhe agriMniunits provided for the preparation 
of com])lete rolls of the then memliers of cajcli band or 
tribe, for the purpose of determining whether the requi¬ 
site number of Indians gave their assent to the (sessions and 
as a basis for the allotnnnits and money })ay|ments, said 
rolls to be made liefore tin* agreements were jsigned; for 
the removal, as soon as said rolls were prepared and the 
cessions comphhed, of all the Indians, exclusive of the 
members of the Red Lake Band, to the White Earth Reser¬ 
vation to be there allotted land when theb had estab- 
3 lished their residence thereon, except those who de¬ 
sired to take th(‘ir allotments on the ireservation 
where they were then living, who were accordec) that jirivi- 
lege: for the classification of all the ceded lainils as either 
“agriciiltiiral" oi’ “piiu*" land; for th(‘ disposjition of the 
“agricnltiiraU’ lands under the homestead lawsjat $1.25 per 
acre; for the estimation and ajipraisal of tlie tiiinber on the 
lands classified as “pine" land and for the salej of the pine 
hind and timber thereon at public auction at npt less than 
the apjiraised valiu* thereof, the valuation of tile timber to 
be at not less that $3.00 per thousand feet. Lhc|agreements 
(section 7) then contained express and detailed instructions 
governing the receipt and distribution of the iKd proceeds 
received from all the ceded lauds and timber thereon, the 
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])ersons to wliom the money was to be paid, and the time and 
manner of making the payments in the following language: 


‘‘Sec. 7. That all money accruing from the disposal of 
said lands in conformity with the ])rovisions of this act shall, 
after deducting all the expenses of making the census, of 
obtaining the cession and relinquishment, of making the re¬ 
moval and allotments, and of completing the surveys and 
ajjpraisals, in this act provided, be placed in the Treasury 
of the Tnited States to the credit of all the ('hippewa Indi¬ 
ans in the State of Minnesota as a permanent fund, which 
shall draw interest at the rate of live ])er centum per annum, 
l)ayable annually for the i)eriod of lifty years after the allot¬ 
ments ])rovided for in this act have been made, and which 
interest and permanent fund shall be expended for the bene- 
lit of said Indians in manner following: One-half of said 
interest shall, during the said period of lifty years, except 
in the cases hereinafter otherwise ])rovid(‘d, be annually 
l)aid in cash in cMpial shares to the heads of families and 
guardians of orphan minors for their use: and one-fourth 
of said interest shall, during the same ])eriod and with the 
like exception, be annually paid in cash in e(iual shares per 
capita to all other classes of said Indians; and the remaining 
one-fourth of said interest shall, during the said period of 
liftv vears, under the direction of the Secretarv of the In- 
terior, be devoted exclusively to the establishment and main¬ 
tenance of a system of free schools among said Indians, in 
their midst and for their benefit: and at the expiration of 
the said lifty years, the said permanent fund shall be 
4 divided and paid to all of said Chippi‘wa Indians and 
their issue then living, in cash, in equal shares.” 


The agreements were duly executed and on March 4, 1S90, 
ai)proved by the Tresident of the United States (II. K. Ex. 
Doc. 247, 7)1 st Uong. 1st Sess.) and as expressly declared in 
said Act of January 14, 1889, thereupon “took effect.” 

4. Thereafter all the members of the various bands or 
tribes, exclusive of the Red Lake Band, were either re¬ 
moved to the White Earth Reservation and there estab¬ 
lished their residence on and were allotted land, or were 
permitted to take their allotments out of the ceded lands of 
the land upon which they had previously resided, Mary 
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Blair, gTaiidmother of relators, a full-Mood Cliippewa In¬ 
dian and a recognized and enrolled member otj the White 
Earth Band established her residence upon and was al¬ 
lotted land on the White Earth Reservation out of the lands 
reserved thereon for allotment purposes. All pf the lands 
reserved for allotment purposes on the White Ejarth Reser¬ 
vation has long since been allotted, more than 95 per cent 
of the allotted lands sold, and all the Indians! now resid¬ 
ing within the territory set aside for allotment ])urposes arc 
citizens of the State of ^linnesota and subject tp its laws to 
the same extent as are all other citizens; snbstjantially all 
of the ceded lands have long since been sold or disposed of 
and there is not now and has not for manv vears existed anv 
reservation among the Chii)pewa Indians in Minnesota, ex¬ 
cept a reservation created exclusively for the ijnembers of 
the Red Lake Band by subse(iuent acts of Lopgress, nor 
has there since .March 4, 1890, existed any forih of Indian 
band or tribal government among the Chip])ew;^ Indians of 
Minnesota. | 

5. Following the a})proval of the av(‘rnjents by the 
5 President on March 4, 1890, the Departpient of the 
Interior did not pay one-half of the interest annually 
accruing on the princi])al fund per stirpes and to the heads 
of families as the agreements directed, but distributed the 
same ])er capita. As a basis for said interest payments to 
the lineal issue thereafter born of the originajly enrolled 
and allotted parents and as a basis for the ultimate division 
of the principal fund, the agents of the United jStates pre¬ 
pared supi)lemental rolls upon which were inscribed the 
names of all children born to enrolled and allotted parents 
and their issue irrespective of where saidchildi*ei|i were l)orn, 
all in conformity with Section 7 of said agreements. In 
the vear 1892, there was born to Marv Blair in lawful wed- 

* , *" I 

lock, a child, Sarah Cogger, mother of relatorj^, who was, 
following the established practice enrolled oit said sup¬ 
plemented rolls and whose name has ever sincb remained 
u])on said rolls, and who has at all times since her said en¬ 
rollment received her per capita share of all money pay¬ 
ments thereafter made. i 

6. Sarah Cogger being a citizen of the United $tates, dur¬ 
ing the year 1909 was united in lawful wedlock with Mall 
Kadrie, a naturalized citizen of the Laiited States, as a re- 
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suit of wliich union lliore were born to Sarah Kadrie 
Cogger) in lawful wedlock the following named children, 
relators herein, on the following dates and at the following 
places: 


Dates 



Names. 

of Itirtli. 

Marv I. 

• 

Kadrie. . . . 

1 10/10 

Evelina 

h 4 

;V11 11 

Amit K. 

4 4 

:;o u 

Hertha 

4 

:p:n /lo 

Mailivan 

E. “ . . . . 

:n 18 

Marie 

4 4 

9/ 9 -20 

I)ore)thv 

4 4 

s/29/22 

Elmer 

i 4 

1/ 5/25 

Omar 

4 4 

2 9/27 


riaee of l»irth. 

(’anada. 

('anada. 

Canada. 

C’anada. 

Inttu'iiational Falls, Minn. 

a a hi 

ki 4 £ 

a a n 

St. Paul, Minnesota. 


6 all of which minor children, rc'lalors htn'cin, are 
now in being ;ind ri‘sid(‘ with their mother, S;ir;t!i 
l\adri(*. Following tlie res))ectivi* Itirlhs of relators, Mary 
I. Kadrie, Fvelina l\adrit‘, and Amit K. l\adri(‘, tlu'ir 
names were inscribed upon said mom‘v payment rolls !»y the 
officers and agents of the Fnitt‘d States pursiuint to tin* 
uniform practice that then and ther(‘tofore laid uniformly 
j)revailed of enrolling on tin* nion(*y payment rolls the* rnu*al 
issue (childn*!!, grandchihh'en, etc.) of the* origimdly en¬ 
rolled and allotted ancestors. 

7. In or about the year Iblb, the Indian agent located 
at White Farth in charge of said su])ph‘mental rolls I’ecom- 


mended to the Indian I>urt‘au that tin* nanK*s of a large 
number of children and grandchildren of oi'iginally en¬ 
rolled and allotted parents and grandpar(‘nts whose* names 
had been inscribeel u])on saiel sup])le*me‘ntal rolls be* stricke*n 
therefrom on the stateel ground that bv Section of the 
regulations of the* Indian ()ffie*e promulgate*el in IDO-I-, no 
chile! was entitleel to enrollment unless said (*hilel liad be*e*n 
born a /ember of the tribe or banel, was recogni'/e‘el by the 
tribe or band as belonging tlu'reto, and hael been identil‘u*d 
and hael affiliateel with the tribe or band. The Indian P>u- 
reau unminelful of tlie fact that saiel regulation ivlated e‘X- 
clusively to tribal Indians residing upon tribal rese*rvations 
anel hael no a])]>lication to the rights of the lineal is:^ue of 
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the ori«>:iiially enrolled and allotted Chippewa Indians whose 
rii>:hts in the trust estate, were governed exclusively by 
Section 7 of said trust agreements, approved | the recom¬ 
mendations of the Superintendent and directed that the 
names of said children be stricken from said supplemental 
rolls. Amon<*- the children whose names were thus 

IT [ 

stricken from said su])plemental rolls were j the names 
of relators, Mary I. Kadrie, Evelina Kadrie, and 
Amit K. Kadrie, hv order of the Indian Bureau 
7 issued August 18, 1917. Thereafter, Sai’ah Kadrie, 
mother of relators, Marv L, Evelina, and Amit K. 
Kadrie, petitioned the Secretary of the Interior for a re¬ 
vocation of said order of the Indian Bureau ddted August 
18, 1917, as did also the Indian ancestors of the other 
children whose names had been stricken front said sup- 
])lemental rolls by orders of the Indian Bureau.| The ques¬ 
tion presented foi* decision by (‘ach of the se])arajte j^etitions 
being identi(*al or substantially identical, the petition filed 

bv Sarah Kadrie on behalf of her minor (diildfen was se- 

* 

lected as a test case and referred to the then Solicitor for 
th(‘ l)(‘])artment for an o])inion determinative of tiheir rights. 
The matter was tboroughlv considered ])v the Solicitor, 
wlio, on February 17, 1919, rendered an elaborate opinion 
in which he held that all issue, lineal descendan|s, whether 
children oi- grand(‘bil(li*(‘n of th(‘ oi'iginally eiirolled and 
allottiMl ])ar(‘nts or aiic(‘stors wcuh^ (*ntitled under Section 
7 of till* agr(‘(*m(‘nts to participate eipially in tlie distribu¬ 
tion of all money ])aym(‘nts; that said children| or grand- 
childi'en took an interest in said funds, not as tribal mem¬ 
bers, but as of the ancestor’s blood. In ])assin|i: upon the 
i-ights of relatoi’s. May T., Evelina, and Amit K.iKadrie, to 
share in said money payments, the Solicitor saiid: 

‘‘In the ])articular case giving rise to a call fov this o])in- 
ion, Sarah Kadrie, nee Cogger, was a full-blood| Chippewa 
Indian woman born on the res(‘rvation in the vear 1892— 

V I 

snbse(|uent to the cession and the original enrollment. She 
was an only child of her mother, a member of the original 
(UirollnKMit. As such, she* is c‘n1itl(‘d to participate for her¬ 
self in the annuities; and that right is accordjed to her. 
She married, in 1909, Mall Kadrie, a native of Svria, and 
since then has resided with him mainly in Canada, but for 
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a short time in Svria—and at no time on the reservation, 

* 

although occasionally visiting it. There have been born of 
said marriage four children, the oldest now about nine 
years of age. Her three oldest children were for some 
years enrolled among the (diippewa Indians, and she was 
])aid annuities for them, until the year 1917, when, 
8 l)v direction of the Indian Bureau, their names were 
stricken from the roll and their annuities withheld. 
At the same time the enrollment of the youngest child was 
refused. 


“In my opinion, this action was erroneous, and should be 
corrected. Sarah Kadrie and her children are ‘issue’ of 
her mother, a full-blood C'hippewa Indian duly enrolled, 
and as such tliey will be entitled at the exj)iration of the 
trust period, to share in the distri])ution of the trust fund; 
and meanwhile they are e<iually entitled to share in the 
annuities arising from that fund. Those rights they have 
not forfeited either by ac(]uiring foreign citizenship or by 
abandoning, or failing to acciuire, residence on the Indian 
reservation or with the tribe.’’ 


Following said decision the action theretofore taken bv 

• • • ' * 
the Indian I>ur(‘au in striking the names of all of said 

Indian children from the supplemental rolls was rescinded 
and their names, including the names of Mary I., Evelina 
and Amit I\. Kadrie were restored to said rolls. In con¬ 
formity with tile nniform pra(*tice that had at all times 
theretofore ])revailed in the pre])aration of said supj)le- 
mental rolls, and ex])ressly aihrmed in sai<l opinion of Fel)- 
ruary 17, l!n9, th(‘ names of relators, Binlha, Mailivan E., 
Marie, Dorothy, Elmer, and Omar Kadrie, were, following 
their respecdive ])irths, duly and regularly ])laced ui)on 
said su])j)lemental rolls, and all of relators have at all times 
since their res})ective births received their per capita shares 
of all money payments made from said trust fund and have 
been recognized by the Department at all times prior to 
October 1, 1927, as entitled to e(iual distributive shares in 
all money payments. 

8. On January S, 1927, the ])resent Solicitor for the De¬ 
partment of the Interior rendered an opinion in the case 
of Jane B. Andrews, applicant for enrollment on said sup- 
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plemental rolls in which the prior opinion of Flebruary 17, 
1919, was expressly overruled, the said opinion of Jan¬ 
uary 8, 19*27, holding in elTect that the lineal issue of those 
Chippewa Indians in Minnesota whose names ajppear upon 
the rolls prepared under the agreements ^ntered into 
9 pursuant to the authority contained in ^ the Act of 
January 14, 1889, were not entitled to ■ enrollment 
on said supplemental rolls, or entitled to participate in 
the per capita distribution -)f the trust funds, unless they 
were born to membership in the tribe or band, had lived 
and affiliated with the tribe or band and had been recognized 
bv the band or tril)e as mouil)ers thereof. The jruling con- 
tained in said opinion of January 8, 1927, wasja complete 
reversal of the established practice of the government 
officers in the preparation of said supplemental rolls, and 
would, if carried into effect, result in the striking of the 
names from said sui)pleineiital rolls of substantially every 
child, grandchild, or great grandchild born sinde March 4, 
1890, to or descendants of, originally enrolled aind allotted 
parents or ancestors, as there has existed no baitd or tribal 
Indian government among the Chippewa Indiahs in Min¬ 
nesota, no reservation upon which any child could have 
been born to membership in any band or tribe gud no way 
by which any such child could have affiliated witlji any band 
or tribe or could have sustained tribal relations since March 
4, 1890; many of the allotments selected out of the ceded 
lands being scattered throughout an area approximately 
two hundred miles s<iuare, and more than sixty per cent of 
the originally enrolled and allotted Indianshavinglongsince 
disposed of their allotments and removed to apd located 
in various parts of the United States, far removed from 
their original and ceded reservations. The originally en¬ 
rolled and allotted Chip])ewa Indians protestcid against 
the carrying into execution of said opinion of January 
8, 1927, on the ground that it was not a true ahd proper 
construction of Section 7 of said agreements and deprived 
their children and grandchildren of their lawful shares 
in said estate. In order that the question might be 
10 definitely and finally determined, and t(j) avoid a 
multiplicity of suits, on April 19, 1127, citation was 


2—4780a 
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issued upon Sarah Kadrie, next friend, mother and natural 
ij^uardian of relators, reciuiring her to show cause why the 
names of relators should not be stricken from the supple¬ 
mental rolls. Thereafter and in due course, Sarah Kadrie, 
next friend, mother, and natural i(uardian of relators, made 
answer thereto, the alk\iJ:ations of fa(*t contained in said 
answer heiiii*: the same as the alleirations contained in 
this bill, and further, the power of the Secretary to reopen 
and reconsider the rights of relators was challenged on 
the ground that they had been previously adjudicated upon 
the same facts and law ap]>licable thereto and Hually de¬ 
termined and that said rights were not subject to the chang¬ 
ing and vacillating views and opinions of succeeding solic¬ 
itors and secretaries of the Department. On October 1, 
1927, the Secretary of the Interior, without authority or 
right so to do, and ui)on the same conceded facts and law 
apjdicable thereto that were before tlu‘ Solicitor when the 
decision of Kebruarv 17, 1919 was rendered, sti'uck the 
names of relators from said supplemental rolls, and di¬ 
rected the subordinate otlicers of the Department to make 
])ro])er notation thereof on their recoi-ds, as set out in 
the decision of .the Secretai'v renderi‘d October 1, 1927, 
as follows: 

“The answer ,of Mrs. Sarah Kadrie to tiie citation to 
show cause why the names of her minor children should not 
be stricken from the tribal rolls of the Chip])ewa Indians 
of Minnesota, which answer was submitted informallv to 
the Department and acknowledged by your OOice on August 
29, 1927, has been given consideration in connection with the 
record in the case. 


From a consideration of all the facts in this case, which 
are not being recited but are contained in the record, it 
is ('lear that these children were never entitled to enrollment 
and should never have been enrolled with the (’hippewa In¬ 
dians of Minnesota following the rule laid down bv the 
United States Uircuit Court of Appeals in the case 
n of Julia B. Oakes et al. v. United States (172 Fed. 

Rep. :I05), and the practice of the De])artment prior 
to the Mahathe opinion of February 17, 1919. Therefore, 
the names of Mary T., Evelina, Amit K., Bertha, Mailivan 
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E., Marie, Dorothy, Elmer, and Omar Kadrie lare hereby 
stricken from the rolls of the Chippewa Indians of Min¬ 
nesota. Von will make proper notation on the records 
of vour Office. ' 

• I 

9. Relators represent that tlie Julia B. Oakes case cited 
bv the Secretary as the basis for his decision lof October 
1, 1927, and the action taken thereunder, wasj fully con¬ 
sidered by the Solicitor in his opinion of February 17, 
1919, and therein correctly held to have no application to 
the riofhts of relators, as the only question presented in 
tliat case for decision, which the Court had jurisdiction to 
determine, related exclusively to the right to aii allotment 
of land conferred upon the original enrollees, i which was 
se])arate and distinct from a right to share in the division 
of the trust funds conferred upon the issue thereafter born 
of the original enrollees, the right to an allotment of land 
being dependent upon both (1), membership in i one of the 
bands or tribes at the time the agreements weiie executed 
as provided in section 1, and, (2), removal to and residence 
upon the land to be allotted, unless the Indian jjelected his 
allotment out of the ceded lands where he or she was then 
residing, in which event residence without removal was re¬ 
quired, as provided in Section 3, while Section 7 conferred 
an absolute right to an equal distributive shjire of the 
funds u])on the issue of the original enrollees; who were 
in being when the distributions occurred, without any re- 
(inirement of residence or membership in a ban|d or tribe. 
Relators further i'e])resent that they are the liin^al issue of 
their grand-mother who was a full-blood member of the 
AVliite Earth Hand of Chippewa Indians in jMinnesota 
and (Inly and lawfully enrolled and allotted as sjuch, whieh 
is conceded by the defendant; that relators were 
12 duly and lawfully enrolled on said supplemental 
rolls in conformity with Section 7 of sMd agree¬ 
ments and in conformity with the establisheil practice 
which has prevailed ever since said agreements were ap- 
t)roved ^March 4, 1890 and over a period of 37 \jears; that 
their right to said enrollment was duly put ini issue and 
expr(‘ssly determined by the Solicitor in his decision of 
February 17, 1919, and that having once been finally de¬ 
termined, their rights were not subject to further inquiry 
by the Department; that they cannot be made Isubject to 
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the changing and vacillating views and opinions of suc¬ 
ceeding solicitors and secretaries of the Department en¬ 
tertaining a different view of the law applicable to the 
same facts; that their enrollments were in conformity with 
the letter and spirit of Section 7 of said agreements and 
that the defendant, Hubert Work, finding and conceding 
that they are the lawful issue of a duly enrolled and al¬ 
lotted ancestor, had no lawful authoritv to issue the said 

7 V 

order of ()ctol)er 1, 1927, striking their namse from said 
rolls and had no lawful authority to carry said order into 
execution; that his act in so doing was beyond his lawful 
authority and isi null and void, but that said void order 
operates and will continue to operate to prevent relators 
from receiving tlieir lawful distributive shares in the more 
than ten million dollars vet to lie distributed of the estate 
of the Chippewa Indians of ^Minnesota. 

Wherefore plaintiffs pray: 

1. That a rule issue directed to Hubert AVork, Secretary 
of the Interior, directing him to show cause, on a day cer¬ 
tain to be therein named, if anv he inav have, whv a writ 
of mandamus sliould not issue commanding him to restore 
or cause to be restored the names of each of the re- 
13 lators on the siq^plemental rolls of the Chippewa 
Indians of Minnesota and to pay them their per 
capita shares in all future money payments that may 1>€ 
made under the authority contained in Section 7 of said 
agreements approved March 4, 1890. 

Plaintiffs furtlier pray for such other and further relief 
in the ])remises as to the court mav seem just and proper. 

SARAH KADRIE, 

Next Friend, Mother and Natural 

Guardian of Plaintiffs, 


AVEBSTER BALLINGER, 

A tto me If fo r PI a in t iffs. 

State of AIixxesota, 

Countv of Ramsev, ss: 

* *7 

Sarali Kadrie being by me first duly sworn on oath 
deposed and said that she has read the above and fore¬ 
going bill by her signed and knows the contents thereof; 
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that the matters and thi::gs therein stated of heir own per¬ 
sonal knowledge are true and those matters ^iid things 
stated upon information and belief she believ’es ito be true. 

SAKAH iqADRIE. 

I 

I 

Subscribed and sworn to before me this 12th day of Oc¬ 
tober, A. D. 1927. I 

[seal.] M a belle E. CQLE, 


Notary Public, Ramsey C\)., Mi7in. 


My Commission Expires Jan. Ttli, 1933. | 

14 Response to the Rule to Show Causc^ 

Filed October 28, 1927. | 

I 

I 

# • # # # ^ \ m 


Xow comes Hubert Work, Secretary of the Interior of 
the United States of America and liavinir been (Inly served 
witli a coi)y of the petition for a writ of manc^amus filed 
herein on October 17, 1927, together witli a Rule to Show 
Cause wliv such writ should not be issued directing the 

* I . . 

res])ondent to restore tlie names of each of the petitioners 
to tlie supplemental rolls of the Chip])ewa Indiahs of Min¬ 
nesota, by way of response thereto shows to the (I'onrt: 

1. That he admits the relators are the minor cJiildren of 
Sarah Kadrie, who brings this suit as their next friend, 
mother, and natural guardian, and who is the d^iughter of 
Mary Blair, a full-blood member of the White E'^irth Band 
of Chiy)pewa Indians in Minnesota, duly enroljled as al¬ 
leged, and that the relators are each citizens of the United 
States and now reside in St. Paul, Minnesota. | 

2. That defendant resides in the District of Columbia, is 
Secretary of the Interior and a citizen of the United States. 

3. That he admits substantially the material allegations 

of paragraph 3 of the petition. I 

4. That without being bound as to the complete verity 
thereof, which he deems immaterial, he admits tjhe allega¬ 
tions of paragraph 4 of the petition for the purposes of this 
response, except the allegation that “there is nof now and 
has not for many years existed any reservation among the 
Chippewa Indians in Minnesota, except a reser\^ation ere- 
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ated exclusively for the iiieiuhers of the Red Lake Band 
by subsequent acts of Congress, nor has there since March 
4, 1890, existed any form of Indian Band or Tribal 

15 Government among the (’hii)pewa Indians of Minne¬ 
sota,'' which allegation he expressly denies. 

5. That he denies the allegations of paragraph 5 of the 
})etition, except |that he admits the birth, enrollment and 
payment of a per capita share of annuity payments to 
Sarah Cogger now Kadrie, mother of relators, and that 
she was and nowi is entitled to he so enrolled and to receive 
such payments. 

(3. That he admits the marriage of Sarah C'ogger now 
Kadrie, mother of relators, as alleged, and the names, ages 
and places of birth of her children, as alleged in para¬ 
graph 6 of the petition. He further admits the enrollmeni 
of the three relators named therein upon said money pay¬ 
ment rolls, but denies that it was “pursuant to the uni¬ 
form practice that then and theretofore had uniformly pre¬ 
vailed,'’ and especially denies that such ])ractice of “en¬ 
rolling on the money ])ayment rolls the lineal issue (chil¬ 
dren, grandchildren, etc.) of originally enrolled and al¬ 
lotted ancestors" at that time or at any time ])rior to Feb¬ 
ruary 17, 1919, prevailed in the Department of the Interior. 

Further answering said paragraph, defendant alleges 
that the names of said relators a.niong a few others, were 
erroneously placed upon said rolls under the belief and 
U])on a showing to the (’ommissioinu* of Indian Affairs 
that they W(.‘r(‘ for various other alh‘g(*d reasons, under 
some of the various acts of ('ongress entitled thereto, 
which reasons when analyzed by the rules laid down in the 
opinion of the United States Circuit Court of A})p(‘als for 
the Fighth Circuit in the case of Oakf's v. Sfaf(‘s 

(172 Fed. ‘>05), decided August 2, 1909, did not entitle 
them to such enrollment and ])artici]nition in said fund 
because they were born away from the Indian reservation, 
tribal relation, and under conditions showing that their 
parents had abandoned the habits and customs of 

16 their Indian tribesmen and adoj)ted those of civil¬ 
ized life. 


7. That he adm.its that during the years 1916, and 1917, 
a number of enrollees u])on the supplemental Chippewa an¬ 
nuity rolls, including the three named in paragraph 7 of 
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the petition were for good cause shown, and upon a find- 
iiii^ that they were not entitled to remain thereon, stricken 
and droi)ped therefrom and that thereafter following the 
Mahaffie opinion referred to in said paragraph, they were 
duly restored and have since until October 1, 1927, drawn 
annuities. I 

Further answering the allegations of paragraph 7, de¬ 
fendant denies that lineal issue of originally enrolled and 
allotted Chi})pewa Indians, as such have any right to he 
enrolled or to ])articipate in tribal funds or otheil property 
under the act of 1889 (25 Slat. (i42), or under any other act 
of ('ongress or under any regulation of the Indiaii Office., or 
otherwise, but that in order for any such lineal (descendant 
to be so entitled, he must be recognizcjd and permitted such 
benetits by an express act of Congress. I 

That original paragraph 4 of section 324 of the regula¬ 
tions of the Indian Office as {)romulgated in 1904, luiider the 
act of June 7, 1897 (30 Stat. 90), read as follows; 


preceding 

Provided, 


All children born to annuitants since the last 
payment will be enrolled with their parents: 

That a child born to an Indian woman as the rpsult of a 
marriage with a white man contracted after Jupe 7, 1897, 
is not entitled to annuities or oilier benefits accruing to the 
tribe and must not be enrolled. (25 Stats. 392;| 30 Stats. 
90.) I 

That such regulations were amended on April j, 1906, by 
striking out the above paragraph 4 and substituting there¬ 
for the following: | 

i 

All children born to annuitants either before or since the 
last preceding payment, who have not already been en¬ 
rolled, should be enrolled with their parents. Tlds includes 
cases where the mother is an Indian woman married 
17 to a white man, and such woman and her| issue are 
recognized by the tribe as belonging thcjjreto, and 
where the family so founded identifies itself an^ affiliates 
with the tribe of which the mother is a recognized member. 
When an Indian woman by her mari-iage with a >vhite man 
has, in effect, withdrawn from the tribe and is jiio longer 
identified with the tribal community and interests, the off¬ 
spring of such a marriage are not entitled to share in 


i 

I 
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annuities or other benefits as Indians and must not be en¬ 
rolled. (Op. Asst. Att'v-rren’l. Int. Dept., Mar. 14, 1905; 

I. 0. Let. 21245-1905.) 


That thereupon and on June JO, 1905, instructions were 
promulgated by the Indian Office and sent to agents and 
superintendents interested therein as follows: 


The said amendment, No. 6, as will be seen, contains 
three governing conditions, which must be met before en¬ 
rollment can be made of children born to Indian women 
married to white men: 

1. The women I must be recognized by the tribe as belong¬ 
ing thereto. 

2. The child must be recognized by the tribe as belonging 
thereto. 

3. The farailv so founded must be identified and affiliated 

* 

with the tribe of which the mother is a recognized member. 

The third or last sentence of amendment No. 6, which 
reads: 


When an Indian woman by her marriage with a white 
man has, in effect, withdrawn from the tribe and is no 
longer identified with the tribal community and interests, 
the otfspring of such a marriage are not entitled to share 
annuities or other benefits as Indians and must not be en¬ 
rolled,—is simjJy the negative corollary of what precedes, 
and has no further bearing other than as amplifying the in¬ 
structions which it follows. 


That under the act of 1888 (25 Stat. 399), only the tribal 
Indian woman who intei-married with the white man was 
involved. By the act of 1897 (30 Stat. 90), the children of 
such a marriage consummated ])rior to the passage thereof 
were recognized, within the limitations of said act, but the 
relators, children of a marriage consummated subseciuently 
to the passage thereof, are not entitled to its benefits, and 
no act of Congress broad enough to permit the enrollment 
of children ])orn in Canada and even in Minnesota and under 
the circumstances set forth herein has been enacted. 
18 8. That he denies the allegations of paragraph 8 

excepting such thereof as are herein specifically ad¬ 
mitted. 
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Further answering- the allegations of said paragraph, de¬ 
fendant alleges that at all times prior to February 17, 1919, 
and subset] uent to January 8, 1927, it was, andjis, the prac¬ 
tice and ])olicy of the Indian Office, with defendant’s ap¬ 
proval, to disregard mere blood relationship in determining 
who is entitled to participate in the fund in icontroversy 
herein, and the fact alone that an applicant is the child, 
grandchild or other relation of a tribal Chippewa Indian 
was not during such periods recogmized as a proj)er basis 
for the enrollment of any applicant. During the interven¬ 
ing period, but erroneously as he now believes, the names 
of relators and others were placed upon such rdlls and paid 
annuities, in pursuance of the evident meaning of the said 
Mahaffie opinion; immediately, however, uponi reaching a 
conclusion, on or about January 8, 1927, that spch opinion 
was not well founded, the former policy was resumed and 
of those enrollees found by him to be erroneously upon 
such annuity rolls, the names of the relators w^re stricken 
therefrom. That in such action he alleges he was perform¬ 
ing his oflicial duty by protecting the rights, tl^e property 
and the money of the Chippewa tribe, and particularly 
those individual members thereof whose rights to such 
money and property was thereby diminished and in part 
defeated. i 

Further answering the allegations of said iparagraph, 
defendant exj^ressly denies that ‘‘there has existed no band 
or tribal Indian government among the Chippewa Indians 
in Minnesota, no reservation upon which any Ichild could 
have been born to membership in any band or tfibe and no 
way by which any such child could have af&liatdd with any 
band or tribe or could have sustained tribal relations since 
March 4, 1890.” i 

19 He further expressly denies that “thd originally 
enrolled and allotted Chippewa Indian^ protested 
against the carrying into execution of said opinion of Jan¬ 
uary 8, 1927, on the ground that it was not a true and 
})roper construction of section 7 of said agreepaents and 
deprived their children and grandchildren of their lawful 
shares in said estate.” I 

He admits the issuance of a citation to Sarah Kadrie, 
mother of relators, requiring her to show cau^e why re¬ 
lators’ names should not be stricken from saidirolls, that 


3—4780(Z 


I 
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she an wered the same and that as a result of a due and 
ju'oper hearing,I and a due, proper and lawful exercise of 
his ofhcial judgment, discretion, and authority, based 
thereon, the names of relators were stricken as lieretofore 
set forth in tliis response. 

9. That paragraph 9 of the petition contains conclusions 
both of law and fact as to which defendant is advised he 
need neither afiirm nor deny. The opinions and decisions 
tiierein comm<*nted upon speak for themselves, and are sub¬ 
ject to judicial notice. The relationshij) of relators to their 
mother and grandmother have already ))(‘en admitted 
herein. Said relators havine: been (m roneouslv enrolled for 
a long period of time have thereby each aciiuired a large 
sum of tribal monev which obviouslv did not belone.* to 
them, and which| in justice and e(piity they should be re- 
(piired to replace in said tribal fund. For the (‘rroneous 
disbursement thereof the Fnited States mav be lei'-allv 
liable to said tribe; to continue to ])ennit the further er¬ 
roneous disbursement after having arrived at a b(fiui fide 
judgment and conclusion, based upon competent and author¬ 
ized legal counsel and advic(‘, that to continue to do so is 
wronu-ful, would be a e:ross violation of his dutv as an officer 
of the United States (lovernment, charged with supervising 
Indian moneys and property. 

20 10. 'riiat by way of furtlnu’ responsi* to tlK‘ Hule to 

Show Uausc d(‘fcn(lant alh‘g(‘s that all and singulai* 
the allegations of tiu‘ petition do not coiistitut(‘ any pro])er 
grounds of granting a writ of mandamus as j)i-ayed. All 
of the acts of which complaint is madi* theiH*in were per¬ 
formed in tlu‘ (.‘Xercise of defendant's official judgment and 
discretion, were neitlun* arbitrary nor ca])ricious, were 
wholly within the ])urvi(‘w of (Uh'eiulant's lawful ollicial 
duty and when incorporated in the judgment of such (ptasi- 
judicial officer are not subject to attack in a court but are 
linal and conclusive upon the relators. 

11. That the fund involviul luMvin is tin* pi’o])erty of “the 
Chippewa Indians of .Minin‘sota," a class of persons desig¬ 
nated and desci’ibed as “all the (1ii])pewa Indians in the 
State of .Minnesota" in an aerei'inent or agreements diilv 
i*nte)'ed into with the rniti‘d States, pursuant to the act of 
January 14, ISS!) (2.*) Stat. (142), by tin* t(*rms of which 
])laintii'fs as such class became and are entitled to the .sole 
and exclusive beneficial interest in and to the trust thereby 
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civatctl, and are duly i-ec*oi»'nized by Congress and the 
C\)urts as having the ])owor to ])rose(*ule claims|against the 
rniled States, to employ connsel, and generally to transact 
’bnsiness arising under the t(‘rms and ])rovisions| of said act. 
“The Chippewa Indians of Minnesota" is, therefore, an in¬ 
dispensable ])arly to this suit, as the effect of granting the 
relief sought will be to deprive said Indians of a portion of 
such fund and to diininish the respective portion to be here¬ 
after ])aid to each individual member thereot! under the 
terms, provisions and conditions set forth in salid act. 

12. 'riijit und(‘r (he allegations of the ])etilion the Court 
has no .jurisdiction to grant the relief thereby sought. 

Wherefore, having made due response to the R|ule to Show 
Cause and liaving fullv answered the allegations of 
21 the petition, defendant prays: j 

1. Tliat the rule be discharged for t;he reasons 
shown herein. I 

2. That the bill be dismissed and ])laintinis awarded 
nothing; that defendant be permitted to go lienee with all 
his costs herein laid out and expended. j 

HUBERT WOrK, 

Secret a rjf ef tlie\Interior, 
District of Coli'mbia, ss; I 

Hubert Work, Secretary of the Interior, bein^ first duly 
sworn, says that he has read over and is actpiginted with 
the contents of the foivgoing answer and response to the 
Rule to Show Cause; tliat lie is informed that tliej matters of 
fact theiHMii set forth are true and he believes itluan to be 

true. i 

HUBERT WeiRK, 
Secretarij of the Interior. 

i 

Subscribed and sworn to before me this 2/th d^iy of Octo¬ 
ber 192T. ^ 

' [seal.] W. BERTRAXJ) A(T4ER, 

Xotcu’i/ Public in and for the Di.striet of (]olumhia. 

I 

K. O. I'ATTHKSON, ! 

Solicit orj Depart UKoit of Diterior; | 

(). II. GRAVES, I 

Assistant to the Solicitor; \ 

REYTOX GORDOX, | 

United States Attorney, I 

Attorneys for Defendant. \ 


i 



20 


V. S. OF A. EX REL. M. I. KADRIE ET AL. VS. 


9 ‘> 


# 


Memorandum of Court, 
Filed March 29, 1928. 






On the whole 1 am inclined to agree with the opinion of 
the Solicitor of the Department in the Patterson opinion, 
and therefore the petition will be dismissed. I am influ¬ 
enced also ])v the fact that the Secretary of the Interior has 
a wide discretion in determining (questions of law as well as 
of fact. 

BAILEY, J. 


Decree. 

Filed April 12,1928. 


On January 2, 1928, the above-named cause came regu¬ 
larly on for trial before this court, both iparties being ])res- 

ent bv counsel of record. Said cause was submitted to the 

» 

court upon the bill of complaint, response to the rule to 
show cause, replication and joinder in issue, together with a 
stipulation covering certain facts, and evidence in addition 
thereto, and the court having duly considered the same, 
heard the argument of counsel and being fully advised in the 
premises, finds the issues in favor of defendant and against 
the plaintilTs. 

It is, therefore,,ordered, adjudged, and decreed by the 
court on this 12th day of April, 1928, that plaintilTs take 
nothing herein and that defendant recover his costs, for 
which let execution issue. 

JEXXINXIS BAILEY, 

Justice. 


23 Note of Appeal. 

P^rom the foregoing final decree the plaintiffs note an ap¬ 
peal in oi)en court to the Court of Appeals of the District of 
Columbia; whereupon, the maximum of an undertaking for 
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I 

costs only is liereby fixed in the sum of $100 with leave to 
deposit $50 cash with the Clerk in lieu thereof. ' 

JENNINGS BAIIjEY, 

' Justice. 

0. K. as to fonn. ' 

WEBSTEK BALLINGEK, | 

At tonic if for Plaint ijfs. j 

I 

I 

Mem or an dun. | 

i 

April 12, 1928.—Undertakin<^ for costs on Appeal ap¬ 
proved and filed. | 

I 

Supreme Court of the District of Columbia. 

! 

'Wednesday, April 25bi, 1928. 

I 

Session resumed pursuant to adjournment, ^r. Justice 
Bailey, presiding. j 




! 

Come now the plaintiffs l)v their attornev of record and 
submit to the Court their Bill of Exceptions taken at the 
trial of this cause, and thereu])on the Court, aft|3r signing 
said Bill of p]xceptions, orders the same made jof record 
now for then. I 
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Assigumcut of Errors. 
Filed April 25, 1928. 


* 


1. The Court erred in holding that the defendant had a 

wide discretion in determining the rights of rClators to 
share in the trust fund and the annual interest! accruing 
thereon, and was not bound by the plain language of the 
agreements creating the fund and defining the 'rights of 
those entitled to share therein. ! 

2. The Court erred in holding that the agreements en¬ 
tered into under the authoritv contained in the Act of 
January 14,1889, did not terminate the theretoforb existing 
Indian band or tribal governments, and did not ibvest the 
issue of the Indians enrolled and allotted bv the Coknmission 
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with a ri^lit to an e(iual (listril)utive share ot* the trust t‘uiKls 
and the interest annuallv aecruinii: thereon. 

3. Tlie Court erred in holding that the construetion in 
1890 ot* section 7i of tlie Act of January 14, 1889, embodied 
in said agreements and adhered to iu ])ractice until Janu¬ 
ary 8, 1927, under which relators and all other issm* of tlu‘ 
originally enrolled and allotted Indians were enrolled and 
accorded ecjual distributive shares in the division of thc‘ 
trust fund and all interest annuallv accruing thereon, and 
under which the greater ])ortion of sa'ld trust fund has been 
disbursed, was not a cori'ect const nu t ion of said s(‘cti(Ui 
and could be reversed and a m‘w rul(‘ ])r()niulgated by the 
defendant thirtyrseven years imposing new and additional 
requirements as a basis of a right to share in the division 
of the remaining funds. 

4. The Court erred in holding that the dei)artmental de¬ 

cision of February 17, 1919, was not res judicata. 

25 5. The Court erred in holding that the Act of April 

14, 1924 (43 Stats, at L., 95), was not a legislative 
confirmation of the departmental decision of F(‘bruarv 17, 
1919. 

r>. The Court (‘rred in holding that the rights of rela¬ 
tors to share ])er capita in the remainder of the trust fund 
created bv the agreements entered into under th(‘ authoritv 
contained in the Act of January 14, 1889 (25 Stats., b42), 
and in the distribution of tlie interest annuallv accruing 
thereon, were dependent upon birth u])on a tri])al n'serva- 
tion, tribal recognition and tribal affiliations. 

7. The (5)urt erred in holding that the decision in Oakes 
et al. v. United States, 172 Fed. 3>05, was d(‘terminative of 
the rights of relators. 

8. The Court erred in refusing to grant tlie writ of 
mandamus as prayed and in dismissing relators' ])etition. 

9. The Court erred in including in tlie I^ill of Exceptions 
the objections and exceptions taken bv consent for defend¬ 
ant to the admission of evidence and the rulings of the 
Court, the costs of which should be taxed against defcuid- 
ant. 

WEBSTER BALLTXCER, 
j Ait nr nr If for Pla’uififfs, 
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Service of a co])y of tlie f()rei»:oing assignmciiit of error 
is hereby acknowledged this 23rd dav of April, 1928. 

().‘ll. GRAVES, 

Attorneif for Defendant, 


2G 


Designation of Record, 
Filed April 2;-), 1928. 


The plaint ills, having duly entered and perfej^ted an ap¬ 
peal from the final decree entered in the aboiv’e entitled 
cause on the 12th day of April, 1928, designates the pro- 
ceedings enumerated below to constitute the record on said 
appeal and requests the Clerk of the Court toi prepare a 
transcri])t of the record for the Court of Appeals in ac¬ 
cordance with such designation: ! 

1. Plaintiffs’ ])etition. j 

2. Defcuidant's answer. | 

3. ()])inion of the Court. 

4. Judgment (Uitered April 12, 1928. 

T). Xotation of Bond a])])roved and filed. 

(). Statement of the Evidence. | 

7. Assignment of Erroi's. | 

5. This designation. i 

WEBSTER BALLTXGiEK, 

Attorney for p\alntlffs, 

I 

Service of a copy of the foregoing designationj of record 
on ap])(*al is hereby acknowledged this 17 day; of xApril, 


O. H. GRAVES, 

I ^ 

Attorney for Defendant, 

I. 

Supreme Court of the District of Columbia. 


'll 


I'.viTKi) States of America, ! 

' ^ I 

District of C(dnnfbia, ss: I 

I 

I, Frank E. (hinningham, Clerk of the Supreme Court 
of the District of CV)lumbia, hereby certify the foregoing 
jiages numbered from 1 to 20, both inclusive, to jbe a true 
and correct transcript of the record, according to directions 
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of counsel herein filed, copy of which is made part of this 
transcript, in cause Xo. 741 (>8 at Law, wherein United 
States of America r.r rrl. Mary 1. Kadrie et al. are Plain¬ 
tiffs and llul)ert Work, Secretary of the Interior of the 
United States is Defendant, as the same remains upon 
the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 27th day of June, 1928. 

[Seal Supreme Court of the District of Columbia.] 

FKAXK E. CUXXIXGIIAM, 

Clerk, 


28 In the Supreme Court of the District of Columbia. 


Xo. 4780. 
At Law. 


Xo. 74168. 

United States of Amerkw ex Rel. Mary I. Kadrie et al., 
by Their Xext Friend, Mother and Xatural Guardian, 
Sarah Kadrie, Plaintiffs, 


vs. 

Hr BERT Work, Secretary of the De])artment of the Interior 
of the United States, Defendant. 

Bill of Exceptions 

Be it remembered that the above entitled cause duly came 
on for hearing before the Honorable Jennings Bailey, As¬ 
sociate Justice of the Supreme Court of the District of 
Columbia, on the .‘>rd day of January, 1928, Weiister Ball¬ 
inger, Esquire, a])i)earing for the plaintiff’s and (). H. 
Graves, Esquire, appearing for the defendant, and there¬ 
upon the following proceedings were had, to-wit: 

Plaintiffs offered in evidence the following stipulation 
signed by counsel for the respective parties. Thereupon 
counsel for defendant objected to the introduction of any 
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evidence on tlie following grounds: (1) That tli[j Court had 
no authority to determine any (juestion of faqt; that the 
action of the defendant to which complaint isj made, was 
the result of the exercise of his ollieial judgment and dis- 
(‘retioii, entirely within the scope of his official duty, is 
not subject to attack in the court, and is final and conclusive 
on plaintiffs, as will more ])articularly appeajr from the 
bill and answer; that the tendered facts set out in said 
stipulation were incompetent, irrelevant and ! immaterial 
to the issues of law presented by the pleadinlgs. Which 
objections were separately overruled by the Court and de¬ 
fendant se])arately noted exceptions to said rulings. There¬ 
upon the stipulation covering a part of the fapts was ad¬ 
mitted in evidence, said stipulation being as follows: 

‘‘It is sti])ulated by counsel for the respective parties 
to the above entitled cause that the following! facts, sub¬ 
ject to any valid objections as to materiality, are correct: 

‘‘ 1. That relators are the minor children of Sarah Kadrie, 
tlie daugliter of INfary Blair, a full-blood member of the 
Wliite Earth Band of Chippewa Indians in Minnesota, duly 
enrolled as such on th eoriginal census rolls nijade by tlie 
Ignited States Commissioners under the authority con¬ 
tained in the Act of January 14, 1889, and the agree- 

29 ments entered into thereunder and approved by the 
President on ^Nfarch 4,1890, are citizens oflthe Tmited 

States and reside in the City of St. Paul, Stalte of Min¬ 
nesota. I 

^^2. Defendant, Hubert Work, is a citizen of the United 
States, Secretarv of the Interior of the United States and 
rcsid(‘s in llu* District of Columbia. i 

Tliat the Act a])proved January 14, 11895^ (25 Stat. 
at L., 042), provides. Sections 1 and 3 as follows: 

‘‘Section 1. That tlie President of the United States is 

\ 

lierebv authorized and directed within sixtv davs after the 

• • » ] 

])assage of this act, to designate and appoint Biree com¬ 
missioners, one of whom shall be a citizen of Minnesota, 
whose duty it shall be, as soon as possible after their ap¬ 
pointment, to negotiate with all the different bands 

30 or tribes of Chippewa Indians in the Sta^e of Min¬ 
nesota for the complete cession and relin^quishment 
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in writing of all tlieir title and interest in and to all tlie 
reservations of isaid Indians in the State of Minnesota, 
except that White Harth and Red Lake Reservations, and 
to all and so mncli of tliese two reservations as in the judg¬ 
ment of said commission is not required to make and till 
the allotments required l)y this and existing acts, and shall 
not have i)een reserved bv the Commissioners for said 
purposes, for the purposes and u])on the terms hereinafter 
stated; and such cession and relinquishment shall be deemed 
sufhcient as to each of said several reservations, except as 
to the Red T^ake Reservation, if made and assented to in 
writ ini’: bv two-tliirds of tlie male adults over eighteen vears 
of age of tlie band or tribe of Indians occupying and belong¬ 
ing to siicli reservations: and as to tlie’Red Lake Reserva¬ 
tion the cession and reliminisliment shall be deemed suf- 
ficent if made and assented to in like manner by two-thirds 
of the male adults of all the Chi])pewa Indians in Min¬ 
nesota ; and ])rovided that all agreements therefor shall be 
approved by the President of the United States before 
taking effect: Provided further. That in anv case where 


an allotment in severaltv has heretofore been made to anv 

• * 

Indian of land iqion any of said reservations, he shall not 
be deprived thereof or disturbed therein exce})t by his own 
individual consent se])arately and previously given, in such 
form and manner as may b(‘ ]>rescribed by the Secretary 
of the Interior. And for the ])nr])ose of ascertaining 
whether the ])ro])er number of Indians yield and give their 
assent as aforesaid, and for the purpose of making the allot¬ 
ments and jiayments hereinafter mentioned, the said com¬ 
missioners shall, while engaged in securing such cession 
and reliiKinisliment as aforesaid and before completing the 
same, make an accurate census of each tribe or band, classi¬ 
fying them into male and female adults, and male and fe¬ 
male minors; and the minors into those who are orphans 
and tliose who are not or])hans, giving the exact number 


of each class, and making such census in duplicate lists, 
one of which shall be filed with the Secretary of the Interior, 
and the other witli the official head of the band or tribe; and 
the acceptance and approval of such cession and relinquish¬ 
ment by the President of the United States shall, be deemed 
full and ample proof of the assent of the Indians, and shall 
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operate as a complete extiiiquishmeut of the Indian title 
without any other or further act or ceremony whatsoever 
for tlie purposes and upon the terms in this ac't provided. 

Section 3. That as soon as the census has beeh taken, and 
the cession and relinquishment has been obtainedj, approved, 
and ratified, as specified in section one of thisj act, all of 
said Chippewa Indians in the State of Minnesjota, except 
those on the Red Lake Reservation, shall, unde^ the direc¬ 
tion of said commissioners, be removed fjo and take 
31 up their residence on the White Earth Reservation, 
and thereupon there shall, as soon as practicable, 
under the direction of said commissioners, be allotted lands 
in severalty to the Red Lake Indians on Red Lake Reserva¬ 
tion, and to all the other of said Indians on \\]hite Earth 
Reservation, in conformity with the act of February 8,1887, 
entitled ‘‘An act for the allotment of lands in severalty to 
Indians on the various reservations, and to extend the 
protection of the laws of the United States andj the Terri¬ 
tories over the Indians, and for other purposes!”; and all 
allotments heretofore made to any of said Indians on the 
White Earth Reservation are hereby ratified and confirmed 
with the like tenure and condition prescribed fqr all allot¬ 
ments under this act: IT-ovided, however, That the amount 
heretofore allotted to any Indian on White Earth Reserva¬ 
tion shall be deducted from the amount of allotment to 
which he or she is entitled under this act: Provided further. 
That any of the Indians residing on any of said reserva¬ 
tions may, in his discretion, lake his allotment iii severalty 
under this act on the reservation where he lives at the time 
of the removal herein provided for is ejected, pistead of 
being removed to and taking such allotment on White Earth 
Reservation. ^ ’ ! 

Sections four, five and six of said act directed, the classi¬ 
fication of all the ceded lands as either “agricultural” or 
“pine” land; the disposition of tlie “agricultural” lands 
under the homestead laws at $1.25 per acre; the Estimation 
and a])praisal of the timber on the lands classified as 
“pine" land and for the sale of the pine land ahd timber 
thereon at public auction at not less than the appraised 
value thereof, the valuation of the timber to be not less 
than $3.00 ])(‘r thousand feet. Section seven proyided: 
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“Sec. 7. That all money accruing from the disposal of 
said lands in conformity with the provisions of this act 
shall, after deducting all the expenses of making the 
census, of obtaining the cession and reliiupiishment, of 
making the removal and allotments, and of completing the 
surveys and appraisals, in this act provided, be placed in 

the Treasurv of the United States to the credit of all the 

•> 

Chippewa Indians in the State of Minnesota as a permanent 
fund, which shall draw interest at the nite of five ])er 
centum per annum, payable annually for the period of fifty 
years, after the allotments provided for in this act have 
been made, and which interest and permanent fund shall 
be expended for the benelit of said Indians in manner fol¬ 
lowing: One-half of said interest sliall, during the 
32 said period of fifty years, except in the cases herein¬ 
after otherwise provided, be annually t)aid in cash in 
e(iuai shares to the heads of families and guardians of 
orphan minors for their use; and one-fourtli of said inter¬ 
est shall, during the same period and with the like excep¬ 
tion, be annually paid in cash in equal shares per capita to 
all other classes of said Indians; and the remaining one- 
fourth of said interest shall, during the said })erio(l of lifty 
years, under the direction of the Secretary of the Interior, 
be devoted exclusivelv to the establishment and main- 
tenaiice of a system of free schools among said Indians, in 
their midst and for their benefit; and at the expiration of 
the said fifty years, the said permanent fund shall be di¬ 
vided and paid to all of said Chippewa Indians and their 
issue then living, in cash, in equal shares.’’ 


The report (H. K. Rep. No. 789, 50th Cong., 1st. Sess.) of 
the House Committee on Indian Affairs on the bill that be¬ 
came the said Act of January 14, 1889, contains the follow¬ 
ing statement: 

“The bill is in the nature of a proposal to the Indians, 
and if not accepted by them is inoperative, and nugatory. 
If accepted and assented to by at least two-thirds of the 
male adults of each band, the bill, if passed, becomes ef¬ 
fective. In brief, the bill, if accepted by the Indians, aims 
to break up their'tribal relations and make them full citi¬ 
zens, to allot ample land to each of them in severalty, to 
dispose of the residue of the lands—the pine lands for the 
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highest possible figure, the agricultural lands ht $1.00 per 
acre to actual settlers under the homestead laws—and to 
give all the Indians the entire benefit of the prolceeds of the 
lands, less the necessary expenses, attending their survey, 
appraisal, and disx)osaL As to details the bill speaks for 
itself, and is believed bv vour committee, fullv and fairlv, 
in a just and practical measure, to carry out the design of 
the general plan outlined as hereinbefore descijibed.' ’ 


The agreements were duly entered into, execulted, and on 
March 4, 1890, ap])roved by the President of | the T'^nited 
States (H. R. Ex. Doc. 247, 51st. Cong. 1st Sebs.), and as 
expressly declared in said act of January 14, l 1889, there¬ 
upon ‘‘took effect.’’ I 

4. After the execution and approval of said lagreements 
all the members of the various bands and trilx^s, exclusive 
of the Red Lake Band, were either removed to the White 

Earth Reservation where thev established their residence 

• 

and were allotted land, or were permitted to| take their 
allotments out of the c(‘de(l lands which were a part 
33 of the reservation upon which they had| previously 
resided. Mary Blair, grandmother of I relators, a 
mixed-blood Chi])pewa Indian and a recognized and en¬ 
rolled member of the White Earth Band, established her 
residence upon and was allotted land out of the lands re¬ 
served for allotment purposes on the White Earth Reserva¬ 
tion. All of the lands reserved for allotment purposes on 
the White Earth Reservation were allotted under said act 
and agreements. ! 

5. In the year 1892, there was born unto Majry Blair at 

Rich wood, Minnesota, in lawful wedlock, a child, Sarah 
Cogger, now Sarah Kadrie, mother of relators, who was 
enrolled on said rolls of the Chippewa Indian^ in Minne¬ 
sota as provided by the act of January 14, 18$9 and said 
agreements approved March 4,1890, and her name has ever 
since remained upon said rolls and she has at all times 
subsequent thereto received a per capita share of all money 
payments thereafter made. | 

6. The Act approved June 21, 1906 (34 Stats, at L. p. 

351) contained the following provision: | 


“That all restrictions as to sale, incumbrance, or taxa¬ 


tion for allotments within the White Earth 


Res^ 


rvation in 
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the State of Minnesota, now or hereafter held by adult 
mixed-blood Indians, are hereby removed, and the trust 
deeds heretofore or hereafter executed by the Department 
or such allotments are hereby declared to pass the title in. 
fee simple, or such mixed bloods upon application shall be 
entitled to receive a patent in fee simple for such allot¬ 
ments; and as to full bloods, said restrictions shall be re¬ 
moved when the Secretarv of the Interior is satisfied that 
said adult full-blood Indians are competent to handle their 
own affairs, and in such case the Secretary of the Interior 
shall issue to such Indian allottee a patent in fee simple 
upon application.” 


7. Sarah C'oiig'pr then a citizen of the United States, and 
durine: the year, 1909 was united in lawful wedlock with 
Mall Kadrie, a naturalized citizen of the United States, as 
a result of which union there were born to Sarah Kadrie 
(nee Cog-i»-er), in lawful wedlock, the following-named chil¬ 
dren, relators herein, on the following dates and at the 
following places: 


I>atc 

Xaim*. ot’liirth. Tlact* of birth. 

Mary I. Kadrie. 1 10 10 Uanada. 

Evelina “ . o/ll/ll “ 

Amit K. ‘‘ 3/30/U 

Bertha “ . 3 31 Ki 

i\IailivanP]. ‘‘ . 3/31 18 International Falls, Minn. 

.Marie ‘‘ . 9/ 9/20 

Dorothy “ . 8 29 22 “ 

Elmer ‘‘ . 1/ o'25 “ “ “ 

Omar “ . 2 ' 9 27 St. Paul, ^linn. 


All of which minor children, relators herein, are now in 
being and reside with their mother, Sarah Kadrie. Fol¬ 
lowing the respective births of relators, Mary I., Kadrie, 
Evelina Kadrie, and Amit K. Kadrie, their names were in¬ 
scribed upon said money payment rolls by the officers and 
agents of the Ignited States. 

la. Following the birth of the relator, Bertha Kadrie, 
named above, application for her enrollment at "White 
Earth Agency, was made to the Commissioner of Indian 
Affairs on July 11, 191G, by her said mother, and on July 
20, 191G, said application was referred to the Superintend- 
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ent of the White Earth Agency for proper investigation 
and report and on July 28, 1916, the said Superintendent 
addressed the following letter to the Commissibner of In¬ 
dian Affairs, to-wit: | 

I 

! 

White Earth Agbiicv, 

White Earth, Minn., July|28^ 1916. 

i 

“Commissioner of Indian Affairs, I 

Washington, D. C. | 

I 

Sir : ! 

I 

Referring to the copy of Office letter dated July 20, 1916, 
addressed to Mrs. Sarah Kadrie, of Winnipeg^ Manitoba, 
Canada, regarding her a])plication for enrollment of her 
child four monthiS old, not named, referred to jme for in¬ 
vestigation and report, I have to re])ort that ^he records 
at this Office together with other informatioh obtained 
shows that Mrs. Sarah Kadrie, is a of Indian blood, 
married to a White man and left the reservation several 
years ago. Her child was horn in the city of I Winnipeg. 
Manitoba, Canada, among the White people. | 

Mrs. Sarah Kadrie is one and the — person i who made 
a claim for back annuities due Eveline Kadrip and dis¬ 
allowed in the Office letter “Cl. Xo. 281653-64103-16, C. 
(k H.,” dated June 24, 1916, for the reason lliajt the child 
was born of a Wliite father away from Ihe W|iite Earth 
Reservation, and that the pai*(*nts have not lived among 
or affiliated with the Indians of the said reservation since 
its birth. | 

35 In view of the facts as stated above, 1 respectfully 

recommend that Mrs. Sarah Kadrie’s application 
for enrollment of her child, four months old] with the 
White Earth Chippewa Indians be denied in iH'cordance 
with paragraph 324 of the regulations of the Indian Office, 
1904. ^ i 


Very respectfully. 


J. H. HINTON, 

Siipermtendent. 


I 


i 

I 
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In answer instructions were ^iven said Superintendent 
in Indian Office reply dated August 2, 1916, as follows: 

Aug. 2, 1916. 

Mr. Jolin H. Hinton, 

Supt. White Earth Indian School. 

^Iy Dear Mr. Hinton : 


This Office is in receii)t of your letter of July 28, 1916, 
with respect to the a])plication of Mrs. Sarah Kadrie, of 
Winnipeg, Manitoba, Canada, for the enrollment of her 
infant child with tlie Indians of the reservation under your 
charge. 

From your letter it appears that the said mother is a 
tliree-eighths-blood Chippewa of the White Earth Reser¬ 
vation, who, upon her mai’riage to a white man several 
years ago, voluntarily left her ])eople a.nd that the child 
in question was Iwru in the city of Winni]>eg among the 
whites. Vnder tlie ruling of the Department in such cases 
the child would not bo entitled to enrollment and should 
be deni(‘d, following the instructions contained in para- 
gra])h 324 of the regulations of the Indian Office, 1904, and 
amendments thereto. 


Please advise Mrs. Kadrie of the tinding of the Office 
in the case. 


Very truly yours, 
(Signed) 


C. F. HAUKE, 

Chief Clerk. 


36 8. There was includ(‘d in the Indian appro])riation 

bill a])proved June 7, 1897 (30 Stat. 90), the follow¬ 
ing general provision of law: 


‘‘That all children born of a marriage heretofore solemn¬ 
ized between a white man and an Indian woman bv blood 


and not by adoption, where said Indian woman is at this 
time, or was at the time of her death, recognized by the 
tribe, shall have the same rights and ])rivileges to the ])rop- 
erty of the tribe to which the mother belongs, or belonged 
at the time of her death, by blood, as any other member of 
the tribe, and no prior act of Congress shall be construed 
as to debar such child of such right.” 
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Under said act the Department issued a regula|tion known 
as paragraph 4 of Section 324 of the Regulations of the 
Indian Office, which was promulgated in 1904| and reads 
as follows: ; 

“All children horn to annuitants since the last preceding 
payment will be enrolled with their parents^ Provided^ 
That a child horn to an Indian woman as the jresult of a 
marriage with a white man contracted after June 7, 1897, 
is not entitled to annuities or other benefits accruing to the 
tribe and must not be enrolled (25 Stats. 392!; 30 Stats. 
90).” I 


That such regulations were amended April 1, 1905 (Amend¬ 
ment No. G) by striking out the above paragra];)h and sub¬ 
stituting the following therefor: | 

“All children born to annuitants either before or since 
the last preceding payment, who have not alipeady been 
enrolled, should be enrolled with their parentsl This in¬ 
cludes eases where the mother is an Indian womhii married 
to a white man, and such woman and her issueiare recog¬ 
nized by the tribe as belonging thereto, and 'where the 
family so founded identifies itself and affiliateb with the 
tribe of which the mother is a recognized member. When 
an Indian woman by her mariage with a white man has, 
in effect, withdrawn from the tribe and is no linger iden¬ 
tified with tlie tribal community and interests, thp offspring 
of such a marriage are not entitled to share ii| annuities 
or oilier benefits as Indians and must not be enr()lled.’’ 

Thereupon and on June 30, 1905, instructions! were pro¬ 
mulgated bv the Indian Bureau as follows: 

“The said amendment. No. 6, as will be seen, contains 
three governing conditions, which must be met jbefore en¬ 
rollment can be made of children born to Indian women 
married to white men: 

1. The woman must be recognized by the trjibe as be¬ 
longing thereto. | 

37 2. The child must be recognized by the tribe as 

belonging thereto. 


I 
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T]:o faniih'. so foinuliHl iiinsi be identified and aHili- 
ated witli the tribe* of wliicli the mother is a recoi’nized 
member. 

The third or last sentcaice of amendment Xo. (>, which 
reads: 

When an Indian woman bv lier marriae:e with a white 
man has, in ett’ect, withdrawn from the tribe and is no 
longer id(*ntiiietl with tlie tribal community and interests, 
the olTsj)ring of;such a marriagt* are not entitled to share 
annuities or otlu‘r beiu‘lits as Indians and must not be en¬ 
rolled,—is simply the negative corollary of what precedes, 
and has no fniilu*!* b(‘aring oth(*r than as amplifying the 
instructions which it follows." 


9. On May IbO'J, tin* rnited States Oircuit Oourt of 
A PI )eals, Kighth C’irenit, rc‘nd(*red an opinion in the case 
entitled Oakes (‘t ah, v. rnited States, r(*])orted in 172 
Fed. M07), which is mad(‘ a part lu*reof by refer(*nci‘. In or 
about the year IDlb, the Indian agent located at White 
Earth and in charge* of said rolls recomm(*nded to tin* In¬ 
dian lUireau that tin* names of a number of cliildreii and 
grandchihlreii of, originally (.*nroll(‘d and allott(‘d parents 
and grandparents whose nanu‘s had been inscribed upon 
said rolls be stricken therefrom on the stated ground that 
under said regulations })romulgated in as amended 

in 190”), the instructions of tin* Indian Ollice tln*ri*under, and 
the opinion of tin* (’ii'euit Oourt of App(*als in the case 
entitled ()ak(*s et ah I nited Stat(*s, ri*poi‘ted in 172 
titled to havi‘ their names (»n said rolls and to receive dis¬ 
tributive shares ,of tin* money payments from the trust 
estate as tln*y had not b(‘(‘n born to nu'mbershi)) in the 
tribe, Inul not alliliated with and been recognized in the 
tribe as members therc*of. d'ln* Indian I>ur(*au concurred 
in the recommendations, of tin* a.g(*nt and dirc*cted that the 
names of said children be stricki*n from said rolls. Amonir 
tlie children whose* sam(‘s weia* thus slri<*k(*n fi-oni said 
rolls were the nam(‘s of relators. Mary I., Ev(*rnia, and 
Amit I\. Kadrie. Tln-reafte*!*, Sarah Kadrie*, moth(*r, 
natural guardian, and innxt fri(‘nd, of ?-(*latoi's, Mary I., 
Eve‘Iina, and .\inlt 1\. Kadi'Ie, ])(‘tition(‘d the Secretary of 
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the Interior for a revocation of the ot’der of the 
38 Indian Bureau under which the names of her minor 
children, Mary I., lOvelina, and Amit IK. Kadrie, 
liad l)een stricken from said rolls. Similar petitions were 
tiled hy tin* liitliaii parents, or aiu'estors, of otllier children 
whose names had been stricken from said rolls by like 
orders of the Indian Bureau. The question piieseiited for 
decision by each of the separate })etitions beihg identical 
or substantially identical, the petition tiled by Stirali Kadrie 
on behalf of her minor children was selected asi a test case 
and was referred to the then Solicitor for the pepartment 
for an opinion determinative of their rigiits. Op February 
17, 191b, the Solicitor rendered an ot)inion wl|iich was in 
the words and lipui’es s(‘t out in Fxhibit “A” hereto, which 
is made a ])art hereof. Followinp said opinion, the action 
theretofore taken bv tlie Indian Bureau in .^trikine: the 
names of all of said Indian childrc^n from saicl rolls was 
rescinded and their names, including' the names of Mary 
1., Fvelina and Amit K. Kadrie, were restored tb said rolls, 
and followinp- said oj-union the names of relators, Bertha, 
Mailivan F., Marie, Dorothy, Flmer and Omar Kadrie, were 
upon their r(‘spective births and the sul)missi()n of proof 
that they were the children of Sarah Kadrie, placed upon 
said rolls, and all of relators have at all timesj since their 
res})ective birtiis rectuved their i)er capita shares of all 
money payments made from said trust fundj and were 
recognized by the Department prior to Octobjer 1, 1927, 
as entitled to e(iual distributive shares in all money pay¬ 
ments. I 

10. The Act approved A})ril 14, 1924, (43 Htats. at L. 
95), provided as follows: I 


4. '’PI 


That the Secretarv of the Interior be, and he is herebv, 
authoriz(‘d to pay, out of any mon(‘ys belonging tjo the Chip¬ 
pewa Indians of Minnesota, such amounts as Ik* may find 
due any persons of Chippewa blood whose i|iames may 
hav(‘ be(‘n ei'i'on(‘ously omittc'd or stiacken froiii the Chip- 
])(‘wa annuity I’olls, or who have been or may hereafter 
l)e fojind entitled to enrollment for annuity ])a|ynients au¬ 
thorized by section 7 of the Act of Congreij^s a])proved 
-39 January 14, 1889 (25 Stats, at L., pago|G42): Pro¬ 
vided, That any moneys found due and paid to any 
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Indian under the, provisions of this Act shall not ho subject 
to any lien or claim of attorneys or other parties.’’ 

The report of the Committee on Indian Atfairs on the 
above Act approved April 14, 1924, was as follows: 


House of Kepresentative-, 68th Congress, 


1st Session. 


Report No. 62. 

Payment of Claims of Chippewa Indians of Minnesota for 

Back Annuities. 


January 18, 1924.—Committed to the Committee of the 
Whole House on the state of the riiion and ordered to be 
printed. 

Mr. Snyder, from the Committee on Indian Affairs, sub¬ 
mitted the following report (to accompany H. R. 287(5): 

The Committee on Indian Affairs, to whom was referred 
the bill (H. R. 2876) to ])rovide for the payment of claims 
of Chippewa Indians of Minnesota for back annuities, hav¬ 
ing considered the same, report thereon with a recom¬ 
mendation that it do pass without amendment. 

There are a number of Indians who have claims which 
can not be paid under existing law and it is ho])ed l)y your 

committee that this bill mav be enacted at an earlv date. 

• • 

This legislation,meets the api)robation of the l)e])artnient 
of the Interior, as well as your committee, as evidenced 
by the letter of the Secretary of the Interior attached hereto 
and made a part of this report. 

Department of the Interior, 
Washington, December 5, 192.‘>. 

Hon. Homer P. Snyder, 

Chairman Committee on Indian Affairs, 

House of Representatives. 

My Dear Mr. Snyder: 

There is inclosed herewith the draft of le.dslation for 
the purpose of authorizing the payment of back annuity 
claims of certain Chippewa Indians of Minnesota, 
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Within the last several years a number of persons have 
been enrolled with these Indians, some of whom were no 
doubt entitled to share in annuity payments ihade to the 
tribe before thev were enrolled. Under existihi*: law this 
department does not consider that it is authorized to pay 
such claims from the permanent trust fund of the tribe, 
and there is no other available fund belonging to the In¬ 
dians from which such claim could be paid. It is therefore 
recommended that the bill be enacted. | 

This matter was the subject of House bill Ko. 9411 in 
the Sixty-seventh Congress, second scission, upon 

40 which favorable report was made to you by this 

department March 15, 1922. | 

Very truly, vours, I 

HUBERT WORK, 

i 

11. On January 8, 1927, the then Solicitor for the De- 
partment of the Interior rendered an opinion jn the case 
of Jane B. Andrews, a])])licant for enrollment on said rolls, 
which opinion is attached hereto as Exhibit “|B,” and is 
made a part hereof. Following said opinion and on Ay)ril 
19, 1927, citation was issued upon Sarah Kibh-ie, next 
friend, inotlu*!* and natural guardian of relator^, requiring 

her to show cause whv the names of relators should 

• 

41 not be stricken from said rolls. Thereafter and in 
due course, Sarah Kadrio, next friend, niother, and 

natural guardian of relators, made answer thei‘|?to, setting 
out their descent from an enrolled ])arent, their Indian 
blood, and ]>revious enrollments, and alleging that as their 
rights had theretofore been put in issue upon thejsxme basic 
facts upon whi{*h the citation issued and det<j?rmined in 
the opinion of February 17, 1919, which opiniop had long 
since become final, they could not further be inquired into 
])v the Secretarv. On October 1, 1927, the Sqcretarv of 

• • ^ ^ I • 

the Interior rendered an opinion in words and| figures as 
follows, to wit: i 

“The answer of Mrs. Sarah Kadire to the citation to 
show cause wliy the names of her minor children should 
not be stricken from the tribal rolls of the Chippewa In¬ 
dians of Minnesota, which answer was submitted piformally 
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to the Department and acknowledged ])y your oflice on 
August 29, 1927, has been given consideration in connection 
with the record in the case. 

From a consideration of all tlie facts in this case, which 
are not being recited but are contained in tlie record, it is 
clear that these children were jiever entitled to enrollment 
and should never liave been enrolled with the ('hip])ewa 
Indians of .Minnesota following the rule laid down bv the 
United States (’ircuit Court of A})])eals in the case of Julia 
B. Oakes ef al. r. r)iiteJ States (172 Fed. Kep. MOb), and 
the practice of the Department prior to the .Mahatlie o])in- 
ion of February 17, 1919. Therefore the names of .Mary I., 
Kvelina, Amit K., Bertha. Mailivan F., .Marie, Dorothy, 

Elmer and Omar Kadrie ai*e herebv slrickcui fi*om the 

• ^ 

rolls of the (Miippewa Indians of Minnesota. You will 
make pro})er notation on the records of your office." 


“12. On Xovember 21, 1927, formal notice was given 
the Ohi])])ewa Indians of .Minnesota by tin* I)t‘partnn*nt of 
the Interior through its representative stationed in .Minne¬ 
sota, that all further distributive shares of the money pay¬ 
ments to any person enrolled under the opinion of February 
17, 1919, will be withheld and suspended, pending further 
de])artmental action. 

“13. Xo payments from the principal of the trust fund or 
interest arising thereon have ever been made per stir])es 
but all ])ayments have been made per ca])ita to tlie persons 
whose names a])pear u])on said rolls. 

42 It is further stipulated that either of the ])arties 

may offer j)roof upon other and additional (piestions 
not covered in the above stipulation. 

“14. It is further stipulated that any Acts of Congress 
or other laws, or agreements or official records of negotia¬ 
tions not cited herein, which are pertinent to the issue, may 
be cited bv counsel and considered bv the Court as fullv as 
if herein specitically referred to: that the excerpts hennn, 
having been co])ied from original acts to shorten the rec¬ 
ord and for the convenience of the Court, are not intended 
to prevent either ])arty, or the Court from citing or con¬ 
sidering the said acts in full, or otherwise limiting an ap¬ 
plication to the issue of any act or law pertinent thereto.'’ 

In seasonable time and when paragraph 8 of said stipu¬ 
lation was read counsel for plaintiffs objected to paragraph 
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S of the stipulation on tlie ground that the Aci of June 7, 
1897, under which the regulation and instruttioiis were 
issued was a general Act of Congress applicable|to property 
of Indians maintaining tribal relations, whereijs the prop¬ 
erty of the Chii)])ewa Indians of ^linnesota wj^s governed 
aiul controlled exclusively by the provisions of the agree- 
m(‘nts a])])roved March 4, 1890, and entered intp under the 
authority contained in the Act of January 14, 18^9, and that 
said Act and regulations and instructions issued there¬ 
under had no application to the claimed rights of plaintiffs; 
and further that there was no evidence that the department 
for more than ten years after the issuance of J^aid regula¬ 
tions and instructions ever attempted to make them ap¬ 
plicable to the Clii])])ewa Indians of ^linnesota. | The Court 
overruled the o])jection, to which an exceptioh was duly 
noted and allowed. 


42^0 Thereupon counsel for plaintiffs offered in evi- 
d(‘nc(‘ th(‘following afiidavitof Simon Michelet, which 
it was agreed bv counsel for defendant should have the same 
evidentiary value as if Simon Michelet appeared in per¬ 
son and testified to the facts therein stated in bpen court, 
but to the admission of which in evidence, defenjant’s coun¬ 
sel objected for the reasons heretofore givenl The ob¬ 
jection was overruled, to which defendant excepted: 

“Simon Michehd, b(‘iiig by me first duly sworp according 
to law de])osed and said, that in the year 1901 laffiant was 
nominatetl and confirmed as United'States Indian Agent at 
White Karth, Minnesota, and shortly thereafter entered 
upon the discharge of his duties as such agept and con¬ 
tinued until, as affiant remembers, sometime durjng the fall 
of IbOb, when the office of Indian Agent was nierged into 
the office of Superintendent of Schools, at which time affiant 
was appointed Superintendent of Schools and continued in 
said office until about May 1, 1908; that during jail of said 
period affiant had direct charge of the making otj all annual 
annuity or other payments to all the Chippey^a Indians 
in Minnesota enrolled on the census roll made bV the Com¬ 
mission ai)])ointed under the Act of January 14; 1889, and 
under the jurisdiction of said agency; that in niaking said 
payments affiant at all times followed the practjice of dis- 
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bursing the annual interest payments per capita among 
the Chippewa Indians of ]^Iinnesota whose names appeared 
on said census rolls and and their cliildren in beine; at 


4.*1 the tirnewlieneach annual ])aymentwas made; that as 
a basis for each annual ])ayment the said census rolls 
were, before each payment was made, revised by affiant by 
striking therefrom the names of all persons appearing 
thereon who had died since the preceding annual payment 
was made, and adding thereto the names of all children born 
since the last annual payment was made to parents who were 
enrolled on said'census rolls; that in adding the names of 
new born children proof was required that the new born 
was a child of an enrolled parent; that no inquiry was made 
as to the place of birth of the children of enrolled parents 
and that all children of enrolled parents were enrolled on 
said rolls irrespective of where born; that so far as affiant 
can recall there was never anv instruction received bv him 
from the Department while he held said position directing 
any ditTerent procedure in the making of said rolls. 

“Affiant further says that while he held said position he 
had no knowledge of anv tribal organization or tribal gov- 
ernment maintained by all the Chippewa Indians in Minne¬ 
sota and no sueh organization was recognized by said 
Agency or Superintendent of Schools, or by the Department 
so far as affiant knows; that occasionally persons claiming 
that thev were entitled to enrollment on one of the census 


rolls as a member of a particular band but had been omitted 
therefrom bv the Commission through mistake or for other 
causes, or claiming that they were the children of parents 
so entitled but who had not been enrolled, applied to the 
Office, or to the Department, for enrollment; that the mem¬ 
bers of the ])articular band with which the applicant claimed 
enrollment who were residing at White Earth or in that 
vicinity were permitted to hold a meeting, called a touncil, 
for the ])urpose of considering the claim of the applicant 
or applicants and expressing their views with reference 
to the right of the ap})licant or applicants to such enroll¬ 
ment, and their views as so expressed were by affiant trans¬ 
mitted to the Department as advisory only. Affiant further 
says that in no instance while affiant was in charge of said 
office was any meeting or council held with reference 
44 to the enrollment of a child of a parent whose name 
appeared on said census rolls. 
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Plaintiffs then offered in evidence the following deposi¬ 
tions, to all of which defendant objected for fhe reasons 
heretofore noted. The Court overruled the oli)jections, to 
which defendant excej)ted. Coui'sel for plaintiff then read 
in evidence the deposition of William Dailey, w^io after be¬ 
ing first duly sworn, testified as follows: | 

j 

Witness was origiiiallv enrolled bv the Rice Commission 
appointed under the Act of January 14, 1889. | Since July, 
1907, he has been an employee of the Indian Bureau sta¬ 
tioned in Minnesota and in charge of the preparation of the 
annuitv rolls. He has had charge of all enrollments. From 
1907 to about 1916 the practice of enrolling children was 
to require proof that thev were the child of an enrolled 
parent. That was the only proof required prior to 1916. 
In 1916, the Department issued reg-ulations requiring some 
proof of residence as a (lualification for enrollment. Chil¬ 
dren born off a reservation were not to be enrolled. This 
was construed to mean that children born down in Minne¬ 
apolis or St. Paul away from the former reservations were 
born “off a reservation” and could not be enrolled. If the 
child was born within an area embraced in anv of the 
former reservations, it was considered as havin^g been born 
on a reservation. For instance: If a child was born on the 
former ceded Fond du La(' Reservation, whichj was ceded 
under the agreements approved ^larch 4, 189(|), the child 
was considered as having been born on a reservation. That 
practice continued until the .Mahaffie opinion of h^ebruary 
17, 1919, after which it was discontinued and n6 proof was 
required except that the child was a child of gn enrolled 
parent, until the so-called Patterson decision was rendered 
January 8, 1927. Between 1916 and February 17, 1919, 
they enrolled Indian children who were not bora on any of 
the former ceded reservation but who were bqrn in com¬ 
munities in which many of the Indians lived, as fqr instance, 
Tamrack and Grand Marais, Sandy Lake and Fast Lake. 
None of these places were within the boundaries of any 
reservation dealt with by the Act of January 14, 1889. In 
making the enrollments during the restricted pbriod from 
1916 to P^ebruary 17, 1919, they considered the White Earth 


G—4780a 
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Reservation as a communilv. Tliev did so ])ocause 
45 there were still a considerable number of Indians 
living there. The Red Lake Reservation is the only 
i-eservation existing in Minnesota. Witness has been in 
charge of enrollment work for more than twenty years with 
the excei)tion of about eight or nine months when he first 
became employed by the Indian Bun'iiu. 


Plaintiffs next offered the deposition of Edward L. Rog¬ 
ers, who after being dulv sworn testified as follows: 

1 C-* * 


In 1899 witness was a member of the Sandy Lake Band 
of Phi})pewa Indians; has been for twenty-three years a 
member of the bar of Minnesota, fourteen years County 
Attornev of Cass Countv. Witness has at various times 
interested himself in the affairs of the beneficiaries under 
tlie trust created by the Act of January 14, 1889, has a])- 
l)eared before Committees of Congress, ])rosecuted an 
a])peal to the President of the Cnited States from the de¬ 
cision of the Commission created under the Miniu‘sota Xa- 
tional Forest Act of May 2.*), 1908 (35 Stat., 208). Prior 
to March 4, 1890, when the Presitlent a])t)roved the agree¬ 
ments with the Chi])pewa Indians entered into tinder the 
antlioritv contained in the Act of Janiiarv 14, 188!>, the 
Sandy Lake Baii|d of Chippewa Indians of which witness 
was born a member had a chief and was a recognized band 
of Indians. The chief and headmen conducted tlu‘ affairs 
of the band. Since March 4, 18f)0, the band has had no 


chief, no headmen and no tribal or band government. Xone 
of the other bands or tribes of Chi])])ewa Indians that 
Were merged under the agreements a])])roved March 4, 
1890, liave since that date had any band or tribal govern¬ 
ments, chiefs or councils. Since March 4, 1890, tlio Chi])- 
])(‘wa Indians of Minnesota have had no chief, counsel or 
other officers authorized to act for them as a bodv. Prior 


to March 4, 1890, the various bands or tribes of Chi])])ewa 
Indians in Minnesota had well defined reservations set 


apart for their use under treaties and executive ord(*rs. 
Since March 4, 1890, there has been no reservation in Min¬ 
nesota exce])t the,Red Lake Reservation created under the 
act of Februarv 20, 1904. 

» 7 
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Witness was enrolled by the Rice Conimission ap- 
46 pointed under the Act of January 14, 18^9. He was 
married to a white woman. Their oldest child was 
born ill 1906 at Detroit Lakes, a villcg*e incorporated under 
the laws of the State of ■Minnesota. Witness made appli¬ 
cation for the enrollment of his first child on the annuity 
rolls. Xo pioof was re(piired except that the child was his 
child. Ilis next child was born in 1908 at the village of 
Walker, which was not within the limits of any reserva¬ 
tion. Witness applied for the enrollment of! his second 
child and no ])roof was required except that the child was 
bis child. Subse(]uently, there were born to witness and 
his wife three other children, all born at tlie town of 
Walker, Minnesota. Applications were made fbr their en¬ 
rollment on the annuity rolls following their birth and no 
proof was required exce])t that they were the ■ children of 
witness. All of witness’ children were enrollejd and have 
ever since remained on the rolls. In the cases;of the first 
three, all witness did was to report their birth tp the agent. 
In the cases of the last two, witness was required to fill 
out a legal form, but no proof was required thajt they were 
boi-n on a reservation or had any tribal or band affiliation. 
With tli(‘ (‘xception of the ten months when Iwitness re¬ 
sided at Mahnomen, he has resided continuously at Walker 
for the past twenty-three years. Witness’ wife is not a 
member of any band or tribe and is not of Indian blood. 

Witness was a member of a General Council jreferred to 
in Acts of (knigress. It was a voluntary organiization com- 
])()se(l of nunnbers of the former bands which formerly oc¬ 
cupied the (lifierent reservations. It had no duthority to 
represent the Chippewa Indians as a whole, lit bore no 
similarity to the tribal governments that existed prior to 
.\rai'ch 4, 1890. Its principal purpose was to present mat¬ 
ters at AVasbington for the best interests of|the benefi¬ 
ciaries under the trust created by the Act of 1889. There 
was also other organizations calling themselves Geneeral 
(’ouncils, one of which was incorporated under the laws 
of the State of Minnesota. They were all of a|similar na¬ 
ture. Xone of them had any authority to speak or act for 
the Chippewa Indians as a whole. i 
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47 Plaintiffs next offered the deposition of Frank D. 

Beaulieu, wlio, after ])einii: duly sworn, testified as 
follows: 

Witness resides at White Earth, Becker County, which 
was once a part of the White Earth Reservation. It is 
witness’ knowledge and information that substantially all 
of the land set aside for allotment purposes on the '\\^ite 
Earth Reservation was allotted and that more than ninety- 
five per cent of the allotted lands have been sold by the 
original allottees. Substantially all of the allotted por¬ 
tion of the former White Earth Reservation is now owned 
by whites. It lies within the counties of Becker, Clear¬ 
water and -Mahnomen. With the exce])tion of the Red Lake 
Reservation created under the Act of 1904 witness has no 
knowledge of anv other reser\’ation in Minnesota. Witness 
was enrolled by the Rice Commission as a member of the 
Mississipj^i Band. Witness is a member of the bar prac¬ 
ticing at White Earth, Minnesota. Witness has lived sub- 

stantiallv all his life within the territorv formerlv em- 

• • • 

braced in the White Earth Reservation. Prior to March 4, 
1890, the different bands or tribes of Chippewa Indians in 
Minnesota had chiefs and headmen who were authorized to 
re])resent their bands. Since .March 4, 1890, there has been 
no chiefs, headmen or tril)al governments. The former 
chiefs have not purported to exercise any authority over any 
Indian projierty. They are looked ux)on as any other in¬ 
dividual. Witness has had some experience in enrollment 
work. The (juestion of residence has not been inquired into. 
The fact the })arents were enrolled seemed to be the con¬ 
trolling factor in secui-ing enrollments of new born chil¬ 
dren. Witness as attoriu'y had secured the enrollment of 
children born in Minneapolis and St. Paul. The fact that 
the parents had left the Indian country made no difference. 
In the cases in which witness had appeared as attorney the 
only proof recpiired was that the child was the child of an 
enrolled parent. Witness was familiar with the organiza¬ 
tion known as the, General Council. The organization was 
a voluntary association and was political in its nature. 
There has been no tribal organization or government rep¬ 
resenting all the Chippewa Indians of Minnesota since 
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1889. The Geiienil Council of which Mr. jRogers was 
48 President was wholly dissimilar to the b^id and tri¬ 
bal organizations existing prior to 1889. | There have 
been at various times since 1889 various genetal councils, 
all of a social or political nature, none of which had any 
power to represent the Indians generally. Ncjne of these 
councils attempted to assume any governmentiil authority 
or to regulate internal social affairs of the Indians. Since 
1889 the Cliippewa Indians of Minnesota have h^d no chiefs, 
no councils, or other attributes of tribal governihent. Since 
1899 all of the affairs of the Indians have at all times been 
retaliated and controlled bv the state laws to tiie same ex- 
tent as tlioufh thev were white citizens. ! 

• I 


Thereupon plaintiffs rested. Defendant demurred to all 
the evidence and moved tlie court to strike it |out hi- fofo, 
for the reasons stated in the beginning, and to ijender judg¬ 
ment in his favor and against plaintiffs. Motion over¬ 
ruled; defendant notes an exception. Thereupon defend¬ 
ant declined to offer evidence and rested. | 

Counsel for plaintiffs separately objected tp the inclu¬ 
sion in the Bill of Exceptions of each of the objections and 
exce])tions taken by counsel for defendant to tl|ie ruling of 
the Court, which objections wore separately overruled and 
exceptions taken and allowed. I 

Thereafter objections and exceptions were |duly made, 
taken and allowed to the opinion of the Court aUd the judg¬ 
ment entered. | 

i 

Be it further remembered that the foregoing comprises 
the substance of all evidence offei’ed in the cajfe, and that 
each and all of the exceptions stated were dul^' noted and 
allowed by the Court, and that the plaintiffs thein and there 
prayed the Court to sign this statement of t^ie evidence 
and the same is accordingly done and made a |part of the 
record in this cause, now for then, this 25th dgy of April, 
1928, the plaintiffs and defendant being in Courtj bv counsel. 

JEXXIXCS P. BAll.EY, 

Justice. 


The foregoing Bill of Exceptions is satisfaetjory. 

0. H. GRAVES, 

Attorney for Defendant. \ 


I 





46 


U. S. OF A. EX REL. M. I. KADRIE ET AL. VS. 


49 


Exhibit “A.” 

Ohicial. 

Department of the Interior, Ofhee of the Solicitor, 

W’ashini^ton. 

(’harles 1). Mahafhe, Solicitor. 


D. 43048- 


Deah Mr. Secretary: 


Feb. 17, 1919. 


Questions havinu- arisen as to the rii;-hts of certain chil¬ 
dren born to persons whose names appear on the tribal rolls 
of the (’hij)pewa Indians of Minnesota to shar(‘ in the 
interest accruini^- n])on the fund arising- under the act of 
January 14, 1889 (2o Stat., 64*2), the matter has been re¬ 
ferred to me “for an o])inion on the le< 4 'al ])oints involved.’’ 

Said act must be construed on the same ])rinci])le as a 
deed of trust, which in leeal effeet it is, so far as concerns 
the (luestions herein discussed. The Fhit)pewa Indians of 
Minnesota, as a tribe oi* a^'i'Tei^ation of tribes, are the “set¬ 
tlors" of tlie trust. Th(‘ acceptance* by those Indians of 
the })rovisions of the* statute* is shown by the re*])e)rt of the 
negotiatoi's (II. R. Fx. Doc. 247-r)lst (’oni;-. 1st Ses.). By 
their acceptance* of the* statutoiy ])re)visions the tribe, as a 
trihr, bcH-ame tlie settle)rs of the trust; anel the trustee is 
the Uniteel Stales, to wliicli the settle)rs transferreel the 
le‘i'-al title* to their laiiels, charireel with the trusts 
7)0 spe‘citie*d. ('Fhe* tiTist for allotments is distinct from 
that touchiuR- the funds, ])roceeds of the unallotted 
and unreserve‘el lands thrown open to sale.) The trust 
touchinii- the funels has as its beneficiaries, not the Inelians 
as a frlh(' (the se‘ttlors), but the* liifJkius as iuflirirhtai^. In 
construin,ir the act hitherto, it may have been too hastily 
assumed that the be*ne*ficiarie*s of the trusts were ielentical 

with the settlors thereof. Sue*h an identitv is found onlv in 

• • 

the case of trusts civateel by a settlor for his own benefit, 
a class bv no means embracive of all trusts. 

The Indians, consielereel as olel reservation units, and 
the tribe as a whole, considered with reference to the Red 
Lake Reservation, surrendered their lands, the consent of 
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individual Indians already lioldiiii*: allotments' also being 
re(iuired to the surrender of those previous allotments. The 
surrendered lands were to he sold as part of thp public do¬ 
main, and the proceeds of such sales were constituted a 
trusts fund, one-half the interest accruing froni which was 
to he paid as annuities “in e(pial shares to tljie heads of 
families and guardians of orphan minors for their 
ol use,” and one-fourth of which interest wals to be paid 
“in e(|ual .shares ])er capita to all other cesses of said 
Indians”—the remaining one-fourth being devioted to In¬ 
dian education; and the whole ])i-incipal of said fund was to 
he distributed at the ex])iration of fifty years “to all said 
Chippewa Indians and their issue then living,jin cash, in 
e(pial .shares.” Congress might divert not more than five 
])er cent of the ])rincipal fund to other Indian uses during 
the fiftv vears. i 

Thus it appears that Indian blood—membership among 
the individual Tudians originally enrolled as together con¬ 
stituting the tribe that created the trust and conveyed the 
surplus lands giving rise to the trust fund, or descent from 
those Indian.s—is made the essential and sole basis of the 
right to participate in the current interest accruing from 
the fund and in its final distribution. Participation in the 
curi’ent interest (the “annuities”) and in th^ principal 
ditler somewhat from one another—the one biing (as to 
one-half of the inten'st) bv heads of families and bv guard- 

/ • I o 

ians of o]’])han minors for their use, and (as toi one-fourth 
of the interest) by “all other classes of said Indians,”— 
adults not heads of families, and minorfj not mem- 
02 hers of families or oi-])hans under guardianship— 
and the other bcuug by “all .said Chippe’lva Indians 
and th(‘ir issue then living, in cash, in e(pial shares.” But 
so the trust is settled. And nowhere in its terms of set- 

I 

tlement is either residence with or continued or “recog- 
niz(‘d” nuMubership of the tribe, or birth on the reservation, 
or TTnited States citizenship, or any other cpialifiqation men¬ 
tioned, save only being “a Chippewa Indian,” i.| e., posses¬ 
sion. in whole or in part, of the blood of one of tliQ originally 
enroll(‘d members of that tribe. ! 

In the direction for final distribution to “ajl the said 
('Chippewa Indians and their is.sue then living,” the word 
“issue” is used in its enlarged, not its restricted sense. 
That is, it includes all the ancestors lineal desejendants in 
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the second and sid)se(iuent i;enerations as well as in the 
first ireneration. See AVistar v. Scott, 105 Pa. St., 200, 51 
Am. Kep., 197; Pearce v. Rickard, 19 L. R. A., 472; Bou- 
vicr's Law Diet., tit. “Issue"; Price v. Sisson, 13 N. J. Eq., 
10<^, 170; Jarman on Wills, vol. 2, p. 33. 

53 The issue, then, includes all the lineal descendants 
of the ancestor. But tlie ancestor must be found to 
liave been of the tribal membership at the time of the crea¬ 
tion of the trust. Ilis “recoirnition” bv the tribe as such 


is merely evidentiary of such membership, and is not the 
sole evidence conq^etent to establish the fact. His descend¬ 
ants (wh(*ther children or .i>randchildren) take an interest, 
not as tri])al memb(M*s, but as of the ancestor’s blood; his 
l)lood entitling,- hitn and them alike, because it was tribal 
blood. 


This const ruction of the trust is in line vuth that , 2 :iven by 
the Ignited States Supreme Couii, in Cherokee Nation v. 
Journeyeake (155 V. S., 196, 205), to the agreement of 
April 8, 1867, Ixdween th(‘ Clierokee Nation and the Dela¬ 
ware tribe; holdiilgthat the agreement, although made with 
the Delaware tri])e, was for tlie benefit of the individual 


numibers of that tribe, vesting them, as individuals with 
s])ecifie allotments, and, at the same time, incorporating 
them, as individuals, into tlie membership of the Cherokee 
Nation, with conse(pient ])ropoTiional rights, per capita, 
in all its lands as well as funds. 


54 The construction is also in accord with the gen¬ 

eral policy of the United States in dealing with its 
Indian wards. That policy has been directed chiefly tow^ard 
the objects of pre])aring them for the duties and advantages 
of citizenship, and of effecting their amalgamation in the 
general mass of citizenship. 

To this end they have been encourageil to acquire the 
customs and habits of civilized life as rapidly as practi¬ 
cable. This necessarilv involved abandonment of their 


tribal organization and associations. It w^as obviously in 
contemplation of such abandonment that the statute here 
under discussion w’as framed. 


This policy is exhibited both in the sundry cession and 
reservation treaties and preliminary or confirmatorv’ stat¬ 
utes, and in the provisions for allotments, including the gen¬ 
eral allotment act of February 8, 1887 (24 Stat., 388), and 
also in the statutes providing for Indians’ acquisition of 
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I 

citizensliip without impairment of their Indi^i property 
rights. See section 6, act of 1887, supra, conferring citi¬ 
zenship on allotted Indians and those who have severed 
tribal relations, without loss of their rigjits in tribal 

55 property; section 2, act of August 9, 18$8 (25 Stat., 
392), conferring citizenship on Indian women con¬ 
tracting marriage with white citizens, \\dthout loss of their 
rights in tribal property; section 1 (at p. 90), act of June 7, 
1897 (30 Stat., 62), securing to the issue of an Indian woman 
by blood then or at the time of her previous death recog¬ 
nized by her tribe, and her white husband, the Isame rights 
and privileges as other tribal members; the provisions of 
the act of June 21, 1906 (34 Stat., 325), removing restric¬ 
tions on alienation of White Earth reserv’atioii allotments 
to mixed blood Indians and such full bloods a$ the Secre- 

i 

tary of the Interior shall find competent; and section 1, 
act of March 2, 1907 (34 Stat., 1221), providing for ap- 
])ortionment and payment of their pro rata shares of any 
tribal trust funds to individual Indians foundi capable of 
managing their own alTairs. 

o o I 

The decision of the Circuit Court of Appeals In Oakes v. 
United States (172 Fed. 305, 309) involved onjy the trust 
created under the act of 1889 as to reservatioi^ lands and 
their allotment, and was not concerned with tjie trust as 
to distribution of tribal funds and their current 

56 interest yield. The enjoyment of an allotment right 
})laces the allottee in immediate contact with others 

of the tribe, so that there was more reason for holding 
it intended that none should enjoy that right except those 
having not merely a share in the tribal blood but; recognized 
tribal membership. The Oakes case, while embracing state¬ 
ments arguc.mJo adverse to the construction here given the 
statute, is not, in its conclusion upon the precise subject 
involved, opposed to the views herein expressed touching 
the proper scope of distribution of the trust fund and its 
interest vield. 

I 

Underlving the Oakes case and cited therein to sustain 
its conclusion, are two decisions of this Deijartment— 
William Banks (25 L. D., 71), an opinion by former As¬ 
sistant Attorney-General Van Devanter, who afterwards, 
as judge, rendered the decision in the Oakes Case, resting 

I 
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I 
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ill pari on liis own earlier opinion; and Minnie IT. Sparks 
(50 L. I)., 254). 

In AVilliam Banks, supra, the Secretary of tlie Interior 
was advised that a inemher of the Sac* and Fox tribe of 
Missouri Indians who had severed liis tribal rela- 
57 tions and resided at a distance from the tribe, but 
whose tribal riiihts came within the ])rotection of the 
act of June 7, 1S97, su/zra, was still entitled to an allot¬ 
ment as if his nam(‘ wcn-e still on the original tribal roll, 
but that his children wei'c not so entith‘d. 

In Minnie II. Sparks, it was held that while resi¬ 

dence upon the White Farth r(‘S(*rvation was a condition 
j)rc‘C(‘d(*nt, under tin* acts of Jamiai'v 14, ISSO, supra, and 
Aj)ril 2S, 11)04 (5:1 Stal., 55!)), to llu* ri.u-ht to an allotment 
thcM'eon, it was uof a condition of th(‘ rii;-ht to share' in the 
tribal annnitic's. This decision rc'sts, arpmanh), n])on the 
ii'overnmental ])oIicy of encoiiraii'ine: the Indians to abandon 
tribal relations and ado})1 llu* habits of civiliz(*d life*. It 
would not be in fnrtlu'i’ance* of that policy to snbjc‘ct Indians 
so doiiii;- to forfeiture of aniinitic's for their childrc'ii after¬ 
wards born a])art from tlu* rc'scu’vation, while ])reserving' 
tlu'ir own annuities. 

In the particular case <iivinii* rise to a call for this o])in- 
ion, Sarah Kadric*, in'i' (’ouii’ei*, was a fullblood Fhi])- 
5S pewa Indian woman boi*n on the* I'C'seu’vation in the 
yc‘ar lS!)2-^-subs(‘(im‘n1 to the (*(*ssion and the oriii'inal 
enrollnn'iit. She was an only child <4' In*!* motlun*, a mem¬ 
ber of tin* oi’ie'inal eiirollnnuit. As such, sin* is (*ntith*d to 
])arti(‘i])at(*’for herself in tin* annuitit's; and that riu'ht is 
accorded to lu'i'J She marric'd, in 1!X)!), Mall Kadric*, a 

native of Svria, and since* thc'n has re*side*d with him mainlv 

• » 

in Fanaela, but foi* a short time* in Svria—and at no time* on 
the reservation, alt hour'll occasionally visiting' it. There 
have been born of said marriaii'e* four chileli*en, the oldest 
now about nine years of au‘e*. II(*r three* olele*st children 
we*r(* foi* some* ye‘ars e'ni'olh'd amone* the* (1ii])])e*wa Indians, 
and she was ])aid annuitie's for tlnnn, until the* yeai* 1917, 
when, bv dire'ction of the* Indian I)ure*au, the*ii- names were 
stricken from the roll and thenr annuitie's withheld. At the 
same time, the enrollment of the youni;‘e*st (*hilel was re¬ 
fused. 

In my oj)inion, this ae*tion was e*rroneous, and should 
be corrected. Sarah Kadric and her children are “issue 
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ol’ lier mother, a I’ull-blood Chippewa Indian duly enrolled, 
and as such they will he entitled, at thb expiration 
50 of the trust period, to share in the distribution of 
the trust fund; and meanwhile they arei equally en¬ 
titled to share in the annuities arising froru that fund. 
Those rights they have not forfeited either by acquiring 
foreign citizenshi]) or by abandoning, or failing to ac(piire, 
residence on the Indian reservation or with thie tribe. 

Whether the ciirr(‘nt annuity j)ayments or title final dis¬ 
tribution ot‘ the ])rineipal should pi-o])erty bq made per 
cdpifa or jxT sfirpes is not luM’e considered, ailid until the 
([uestion is dii*eetly pi-eseiited the distribution may well 
follow, in that respect, the usage of the Indian Bureau 
hitherto. But the basis of distribution should ait all events 
l)e solely the ])ossession of blood of tribal members at date 
of creation of the trust, irrespective of residence^ or citizen¬ 
ship. I 

Cordiallv yours, ■ 

(dlAKLKS I). .MAHAFFIB, 

Solicitor. 


The Ilonoi'able the Secretai’v of the Interior. I 

• I 

I 

(iO Fxhibit “B.’’ I 

I 

mm I 

i 

i 

Fnited States l)e])artment of th(‘ Int(‘rior, Office of the 

Solicitor, Washington i 

I 

:\l-15954. I 

January p, 1927. 

The Honorable the Secretarv of the Interior. j 

1 

Dear Mr. SixurKTARV : ' 


My opinion is rcMjuestiul on the (jiu^stion of thej I'ights of 
certain persons to share in tin* distribution of thje interest 
accruing upon and of the iii'incijial of the funds ai*ising un¬ 
der the act of January 14, 1889 (25 Stat. 642), entitled ‘^An 
act for the relief and civilization of the Chipi)ewa Indians 
in the State of Minnesota.’’ i 

i 

The question arises in connection with an application 
filed by’ Mrs. Jane B. Andrew’s under the act of LVpril 14, 
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1924 (43 Stat. 95), entitled “An act to provide for the ]>ay- 
ment of claims of Chippewa Indians of Minnesota for hack 
annuities.” 

The familv historv of Mrs. Andrews is set out in the 
case of Oalxcs v. Vnifcd States (172 P^ed. .305), decision in 
which was rendered in 1909, construinir the provisions of 
the act of January 14, 1889 (25 Stat. 042). She is a de¬ 
scendant of Marjraret Beaulieu, a full-hlood Minnesota 
Cliippewa, who was enrolled and recoirnized as a member 
of tliat tril)e and was livinsi: upon the tribal reservation at 
White Earth at the time of her death. Tlie irrandmother of 
Mrs. Andrews was Julia B. Beaulieu, the daiurhter of Mar- 
piret Beaulieu who was horn a member of the same tribe 
and was enrolled and recognized as such until 1849. In 
1829, Julia B. Beaulieu married a white man hv the name of 
Oakes and they lived in the Chippewa country until 1849. 
In that year they moved to Y\. Ripley on the .Mississippi, 
and the next year to St. Paul, where the hnshand, .Mr. 
Oakes was engaged in the banking business until the time 
of his death in 1879. The mother of .Mrs. Andrews was 
Jane B. .lones, a daughter of .Mrs. Oakes, who was born in 
the Chii)pewa country and was enrolled and recognized as 
a member of thci tribe until 1849, when her parents took 
lier to P^'t. Ripley and then to St. Paul. Mrs. Jones was 
married twice, each time to a white man. ^Irs. Andrews is 

a dauiiliter of Mrs. Jones bv her first husband whose name 

* » 

was Van Pltten and was born and reared in St. Paul. She 
was never enrolled or recognized as a member of the tribe, 
and was also married to a white man. As stated bv the 


court in the Oakes case: “After the Oakes familv moved to 
St. Paul, Mrs. Oakes and Mrs. Jones, abandoiU‘d their 
former tribal relation, adopted the customs, habits and 


manners of civilized life and ceased to be recognized 


members of the tribe.” 


The members of the above family, with the exce])tion of 
the great-grandmother, i\Iargaret Beaulieu, were all resi¬ 
dents of St. Paul, when the act of January 14, 1889, was 
passed. Margaret Beaulieu, the mother of Mrs. Oakes, 
died in 1877, which was long prior to the passage of said 
act of 1889. The names of Mrs. Oakes and Mrs. Jones 


were placed upon a supplemental roll in 1894, Imt 
61 were dropped therefrom the next year. In 1905, 
they applied for allotments of specific lands, but 
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their applications were denied. Thereupon, thev commenced 
suit in the Circuit Court of the United States, District of 
Minnesota, assertini>: that they were entitled tjo have allot¬ 
ted to them certain lands on the White Earth! reservation, 
but that their apj)lications had been unlawfully denied. The 
court found that none of the applicants came within the 
terms of the act of 1889. They then appealed to the Cir¬ 
cuit Court of Appeals, Eiichth Circuit (Oakt's v. United 
States, 172 P^ed. 305). Before applying- for allbtnients ]\Irs. 
Oakes and Mrs. Jones took up their residence bn the White 
p]arth reservation. Tn the Oakes case tliej court said: 
“Whether or not Mrs. Andrews and Mrs. Ilhuit also a 
daughter ot‘ Mrs. Jones did likewise mav be lleft undeter- 
mined because if they did, it would not help thbm as will be 
seen presently.” | 

Broadly speaking, the act of 1889, known a|s tlie Xelson 
act, provided for the cession by “all the dilTeijent bands or 
tribes of Chippewa Indians in the State of Minnesota” of 
all their title and interest in and to their reij;ervations in 
said State not needed for allotments; for aillotments of 
land in severalty in conformity with the act |of P^ebruary 
8, 1887 (24 Stat. 388), and for the sale of tile remaining 
lands. The money thus accruing after deducting expenses 
was to be placed in the Treasury of the Unifed States to 
the credit of “all the Chippewa Indians in the State of 
Minnesota” as a permanent fund to draw interest at the 
rate of five percentum per annum for fifty ye^rs, such in¬ 
terest and i)ermanent fund to be expended as'follows: 

One-half of said interest '<hall, during the said ])eriod of 
fifty y(‘ars, except in the cases hereinafter otjierwise ])ro- 
vided, be annually paid in cash in ecpial sharesito the heads 
of families and guardians of orphan minors for their use; 
and one-fourth of said interest shall, during theisaine period 
and with the like exception, be annually ])aid in cash in 
equal shares per ca])ita to all other classes of said Indians; 
and the remaining one-fourth of said interest shall, during 
the said ])eriod of fifty years, under the dink-tion of the 
Secretary of the Interior, be devoted exclusively to the es¬ 
tablishment and maintenance of a system of jfree schools 
among said Indians, in their midst and for their benefit; 
and at the expiration of the said fifty years, tjhe said per¬ 
manent fund shall be divided and paid to all bf said Chip- 
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X)ewa Indians and tlioir is<ne 

shares. 


then livini;-, in cash, in eriial 


The act of April 2S, 1904 (.■>:> Stat. o.'lO), known as tlie 
Steenerson act, ])rovidin.<>: for allotments to Indians on the 
White Earth rescnwation in .Minnesota, anthoi’ized allot¬ 
ment “to each (1ii])])(‘wa Indian now leijally r(‘sidin.ir n])oir' 
that reservation nnd(‘r treaty or laws of th(‘ United States 
in accordance with the express ])roini>:(* nnuh* hy th(‘ Uom- 
missioners a])point(Ml niuhn* th(‘ act of danuary 14, ISSI). 

Hy a j)rovisioir in the act of .May IS, lt)l() (.49 Slat. 124, 
147), the S(‘cretary of the lntt*rior was anthori/.(‘d “to ad¬ 
vance to any individual Uhip])(‘wa Indian in tin* State* of 
Minnesota, (*ntitled to partici])ate in the permanent fund 
of the Uhipj)(‘wa Indians of .Minn(‘S()ta, on(‘-fonrth of the 
amount which wonld now he cominir to said Indian nndei* 
a rafa distribution of said j)(‘rmanent fund." 

()2 In the ()ak(‘s case* aft(‘r refe*rrine: to various pro- 

vi'^ions of the act of 1889 in the* following' lanirua.ue*: 
“that the* (‘(‘ssion and relin(inishnu*nt shall he deem(‘d suf¬ 
ficient as to each reservation, oth(*r than tin* Hed Lake 
reservation if made and assented to in writinu* hv a de‘siir- 
nated portion of the ‘hand or tribe of Indians occu])yinir 
and heloniriiii*: to' such reservation * * “that for the 
pur])Ose of determininiLr whether the re'ejuisite* numhe*!* of 
Indians participate in the (*ession and ri‘Iin(iuishment and 
of makiiiiT the allotments and /^ajpurufs nu‘ntioned in the* 
act, an accurate census of ‘each triht* or hand' shall he* 
made": “that as soon as the census shall !)(* tak(*n ’ ' * 

allotments in severaltv shall hi* made ^ from the uu- 

* 

ceded ])art of the White Earth reservation, such allotm(*nts 

to he made ‘in conformity with' the ii'eneral allotment act 

of February 8, 1887 (24 Stat. 488, c. 119)"; “that any of 

said Indians ‘residing: on' anv of said ceded reservations 

* ^ • 

mav, in his discretion, take his allotnu*nt on such i'i*sei*va- 

• • 

tion": “and that all iHmir/f aceruin.ic from tin* disposal of 
the ceded lands, after deductiu.u’ (‘X])i*nses, shall he ])la(‘i‘d iu 
the Treasure of the United Stat(*s to tin* ci*edit of ‘all tin* 
Chippewa Indians of .Minnesota' and he used for 1h(*ir 
benefit or ])aid out to them in the manner and at the times 
stated in the act"—the court held: 

Originally, the test of the right of individual Indians to 
share in tribal lands, like the Chippewa reservations in 
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Miliiiesola, was exist In;;' mem])ersliip in llie tribe, and this 
was true of all tribal ])ro])erty. The (luestion therefore 
aris(*s: Is there any provision of law which broadens this 
oriirinal rule in a manner which Is hel])ful to tlie appellants 
or any of th?m? If not, their effort to obtaiu allotments 
from tribal lands must fail, because it is a necessary con¬ 
clusion from the facts before recited that ^Ir^. Oakes and 
.Mi*s. Jones, altlioiii>:h once members of the ^lississippi Chip¬ 
pewa tribe, loni; since ceased to be such, an^ that Mrs. 
Andrews and Mrs. Bent, althoui»'h possessing; Some Missis¬ 
sippi Chippewa blood, never were inembers 0f the tribe; 
and, if tlnu'e be such a ])rovision of law, it mi^st be found 
elsewhei'e than in the act of 1889, for that act'does not in 
itself alter the ori.ii'inal rule in a manner whicih is helpful 
to any of the appellants, ])ut contains j)rovisioiis which, in 
th(‘ a.bsenc(‘ of some ])rovision of law to the contrary, prob¬ 
ably would i'e(iuii*e that the allotments mentioned therein 
be contined to tribal Indians. I 


Tin* court tli(*n ref(*i*r(‘(l to tlu* act of March|/), 18G5 (13 
Stat. r)t)2), ‘‘which .iravi* to c(*rtain (*]iiefs, whrrioi's, and 
heads of famili(*s of th(‘ Stock Hridiri* .Munsele tribe, the 
ri<*}it to ‘be('ome citizens of the United States,^ upon their 
dissolvin';' all tribal relations, ado])tin.i;' the hal^its of civil¬ 
ized lif(‘, l)ecom(‘ self-su])])o]‘tini;' and learning]: to read and 
s])(‘ak lh(‘ Knu'lish lan.i;ua.<;e, and tluni d(‘clarin|i;' that they 
should not b(‘ de])riv(‘d th(‘i'(‘by of the dHindiIrs to which 
tlH‘y W(‘r(‘ or mi,<;'ht be entitled": to tlie act pf March 3, 
1875 (18 Stat. 4 l’()), wliich extended the ben(*fits of the 
homestead law to “any Indian born in the United States, 
who is 1h(‘ head of a family, or who has arrived at the age 
of 21 vears and who has abandon(‘d or who malv hereafter 
abandon his trilial relations,” and it then decUired: “any 
such Indian shall be entitled to his distributable share of 
all ainndfirs, tribal funds, lands and other property, the 
same as though ln‘ had maintained his tribal relation”; to 
the act of Febrnai'y 8, 1887, which in section 6 pro¬ 
vides: 

(72 * * And (.‘Vtu'y Indian born withinj the terri¬ 

torial limits of the United States to whomi allotments 
shall have been made under the provisions of this act, or un- 
dei* anv law or treatv, and everv Indian born within the ter- 
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rltorinl limits of tlio T"nito<l Stiitos wlio has voluntarily 
taken up, within said limits, his residence sei)arato and apart 
from any tribe of Indians therein, and has ado])ted the 
habits of civilized life, is herein* declared to he a citizen 
of the United States, and is entitled to all the rights, privi¬ 
leges, and immunities of such citizens, whether said Indian 
has been or not, by birth or otherwise, a member of any 
trib(‘ of Indians within the territorial limits of the United 
States without in any manner im]>airing or otherwise af¬ 
fecting the right of any such Indian to tribal or other prop¬ 
er tv. 


and to the act of August lb 1888 (25 Slat. 599), which de¬ 
clares that a tribal Indian woman thereafter marrying a 
citizen of the Ignited States shall become thereby a citizen 
of the United States without im])airing or in any way alTect- 
ing lu*r right to any tribal ])ro])erty or any interest therein. 

Following the above refiu'enct*, the court in the Oakes 
case held: 


These acts disclose a settled and ])ersistent i)ur])ose on 
the part of Uongress so to broaden th(‘ original rule re- 
sj'ecting the right to share* in tribal property as to place 
individual Indians who have abandonel tribal relations, 
once existing, and have adopted the customs, habits, and 
manners of civilized life, upon the same footing, in that 
regard, as though th(*y had maintaiiuHl their tribal rela¬ 
tions. Xot only this, but these acts, omitting that of 1885, 
are general and continuing in their nature, and ther(*fore 
are as a])plicable to the (5ii])])ewas in Minn(‘sota as to other 
Indians, unless the act of 1889 discloses, either expressly 
or by necessary implication, that ('ongress intemh'd other¬ 
wise. In Our 0 ])inion that act does not thus disclose such 
an intention. 




AVe conclude that Airs. Oakes and .Mrs. Jones, who for- 
merlv were members of the tribe, are within the saving 
provisions of the acts of .March 5, 1875, and February 8, 
1887, and so are entitled to share in the allotment and 
distribution of the tribal ])roperty, the same as though 
thev had maintained their tribal relations, but that Mrs. 
Andrews and Airs. Bent, who never were members of the 
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tribe, can not derive any benefit from any | of the acts 
mentioned; and we reach this conclusion with greater sat¬ 
isfaction, because it is in accord witli rulings pf the Secre¬ 
tary of the Interior in cases which are not distinguishable 
from this. William Banks, 26 Land Dec. Dep. Tut. 71; 
Minnie H. Sparks, 36 Land Dec. Dej). Int. 234. | 

I 

Reference was also made in teh Oakes case to the act 
of June 7, 1897 (30 Stat. 90), which provides: 

64 That all children born of a marriage heretofore 
solemnized between a white man and an Indian woman 
by blood and not by adoption, where said Indian woman is 
at this time, or was at the time of her death, recognized by 
the tribe shall have the same rights and privileges to the 
property of the tribe to which the mother belongs, or be¬ 
longed at the time of her death, by blood, as any other mem¬ 
ber of the tribe, and no prior Act of Congress ^hall be con¬ 
strued as to debar such child of such right. | 

The court held that this provision does not Embrace the 
children (Mrs. Andrews and ^Mrs. Bent), of a mother such 
as Mrs. Jones, who was living at the time of |its passage 
and was not then recognized by the tribe as; one of its 
members. | 

In 1919 follo^^’ing and pursuant to an opinipn rendered 
by the Solicitor of this Department on February 17, 1919, 
is what is known as the Kadrie case, Mrs. Andrews applied 
for tribal annuity payments under section 7 of the act of 
January 14, 1889, supra. Her application wai^ denied by 
your office on the ground that in view of the decision in the 
Oakes case she did not come within the saving provisions 
of the acts of 1875 and 1887, never having been a member of 
the tribe and therefore was not entitled to the rights claimed 
by her under the Solicitor’s opinion of 1919. 

The act under which Mrs. Andrews is now applying for 
back annuity payments, that of A})ril 14, 1924 (43 Stat. 95), 
reads as follows: i 

I 

That the Secretary of the Interior l)e, and h^ is hereby, 
authorized to pay, out of any moneys belonging tjo the Chip¬ 
pewa Indians of Minnesota, such amounts as be may find 


i 
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clue any persons of Chippewa ])lood whose names may have 
been erroneously omitted or stricken from the Chippewa 
annuitv rolls, or who liave been or mav liereafter be found 
entitled to enrollment for annuity payments authorized by 
section 7 of the Act of Coni^ress approved January 14, 1889 
(Twenty-fifth Statutes at Lariife, page 642). 


It is clear that this act does not confer any new or addi¬ 
tional rights upon the persons contemplated therein. Hence 
the application of Mrs. Andrews is in effect one for reopen- 
imr and rehearing a case in which the rights sought bv her 
have repeatedly been denied as by the terms of said act the 
(qualifications to entitle claimants to enrollment and pay¬ 
ment of ])ack annuities are still to bo determined under the 


])rovisions of the act of January 14, 1889. The l')e})artment 

lias alreadv held that the act was evidentlv not intended 

• • 

to disturb existing laws or the rules for determining rights 
to enrollment for annuitv iiavments under the act of 1889; 

* i » 

and conseiquently that consideration must be given to prece¬ 
dents and the construction theretofore ])laced u])on said act 
of 1889. The report on the bill which subse(iuently became 
the act of April 14, 1924, shows that the tirimary purpose 

of its enactment was to remove anv doubt as to authority 

* * 

under existing law to ])ay claims for back annuities from 
the permanent Chippewa trust fund created by the act of 
1889, there being no other available funds belonging to the 
Indians from which such claims could be paid. 

It is true the Oakes case was primarily concerned with 
allotments of tribal lands. But after all an allotment is 


only a share in the tribal property. The acts of 1875 and 
1887 make no distinction between real and personal ])rop- 
erty. There is no question that membership in the tril)e 
is necessary to sustain a claim to share in Indian tribal 


property, was formerly the general rule and obtained 
65 in respect of Chippewa lands and money. Tribal 
membership is equally necessary to entitle an Indian 
to share in the funds derived from the sale of the tribal 
lands. This general rule has been modified by statute as 
pointed out in the Oakes case so as to include those former 
members who have abandoned tribal relations once exist¬ 
ing, but whose rights to share in tribal property are pro¬ 
tected by the acts mentioned. Xo inference, however, can 
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be drawn from wording of the act of January il4, 1889, that 
any of the funds arising thereunder were tO be given to 
any person who was never a member of any band or tribe 
of Cliippewa Indians in Minnesota. The act I of 1889 pro¬ 
vides that allotments thereunder shall be made in con¬ 
formity with tlie general allotment act of 1887, which ex¬ 
pressly recognizes the right to individual Indians who have 
abandoned their tribal relations to share in “tribal or other 
property." Reference is made in the Oakes lease to both 
the acts of 1875 and 1887. The former act declared as here¬ 
inbefore stated, that an Indian who has abandohed his tribal 
relations shall be entitled to his distributive share of “all 
annuities, tribal funds, lands and other property, the same 
as though he had mainfained his tribal relatiolis,'’ and the 
latter, that an Indian by taking up his resideiice separate 
and apart from his tribe and adopting the habits of civilized 
life does not thereby impair his right to “tribal or other 
property.'’ These acts contemplate an Indian who is a 
member of the tribe and therefore has somejthing, some 
status, to abandon. Xo legislation has been passed since 
the act of 1889, to change the above situation. The acts 
of 1904, 1916 and 1924, merely pertain to the, manner in 

which allotments are to be made and the fundslof the tribe 

1 

paid to the persons fund entitled thereto. So that, as 
stated, in determining rights to tribal property recourse 
necessarilv must be had to the act of 1889. i 

In the Oakes case the court referred with appfov’al to the 
case of ^linnie II. S])arks (36 L. D. 234). She was origi¬ 
nally a duly enrolled and recognized member of the Chip¬ 
pewa tribe, but her name was dropped from the rolls for 
non-residence. The Department after referring to the act 
of April 28, 1904, supra^ held that while residence upon the 
White Earth reservations is a condition precedent to the 
right to an allotment of land on that reservation'^ an Indian 
does not forfeit his right to annuity payments iunder sec¬ 
tion 7 of that act by removing from the reservation and 
adopting the habits of civilized life. The fact i4 that Mrs.’ 
Sparks lived on the reseiwation until the dehth of her 
mother. Her name was restored to the rolls fbr annuity 
payments, on the ground that she had at one time lived on 
the reservation and was a recognized member of the tribe. 
The position was taken in the Oakes case that Ithe act of 
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1889 (lid not expressly nor by necessary implication dis¬ 
place the savin" provisions of the act of 1887, nor render 
those provisions less applicable to the Chippewas in Min¬ 
nesota than to other Indians. 

While as hereinbefore stated, the Oakes case was prima- 
rilv concerned with allotment rights, vet in its discussion 
the court made no distinction between allotments of land 


and money payments. The court did refer to acts providing 
for the distribution of ‘‘annuities/’ “Tribal funds,” “tribal 
or other property,” and eni])loyed such tenns as “deprived 
thereby of annuities," “right to share in tribal property,” 
“making the allotments and payments mentioned in the 
act,” “share in the allotment and distribution of the tribal 
property, the same as though they had maintained their 
tribal relations”-^all strongly indicating that the court did 
not regard any distinction existed between tribal, real and 
personal property, the right to each being dependent upon 
tribal membership. 

6G It may be re])eated here that the great-grand¬ 

mother of Mrs. Andrews, Margaret Beaulieu, died 
in 1877, and that neither Mrs. Oakes nor Mrs. Jones, her 
grandmother and mother, respectively, were recognized 
members of the Ohippewa trilx* of Indians in Minnesota at 
the date of the passage of the act of January 14, 1889, hav¬ 
ing long }>rior thereto abandoned their tribal relations; 
that Mrs. Andrews was never a member of the tribe; that 
the effect of general legislation (acts of March 3, 1875, and 
February 8, 1887), is that where an Indian abandons tribal 
relations to adopt the habits of civilized life, he does not 
forfeit his share in tri])al proj)erty, which terms include 
lands and ])ersonaI t)roperty; that the act of June 7, 1897, 
confers proj)erty rights on the children of an Indian woman 
who marries a white man and abandons her tribe; that such 
a woman would have rights under the acts of 1875 and 1887, 
but said acts do not extend rights to the children; that 
under the act of 1897, the children get the same rights a 
mother would have under tlie acts of 1875 and 1887, pro¬ 
vided the mother was recognized by the tribe either at the 
time the act was j)assed or at the time of her death; and 


that as the mother of Mrs. Andrews, Mrs. Jones, was livin<r 
at the time of the, passage of the act of 1897 and was not 
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tlieii recognized by the tribe as a member, Mrs. Andrews 
took nothing under that act. | 

The foregoing was the situation in respect to jrights under 
tlie provisions of the act of January 14, 1889,| at the time 
tlie Solicitor’s opinion of February 17, 1919, iii the Kadrie 
case was rendered. Up to that time the wel'l-established 
rules, principles and decisions above set fortjh uniformly 
governed in determining the (jualifications essential to en¬ 
title Minnesota Uhippewas to share in tribhl property. 
At that time the act of April 14, 1924 had not ^')een passed. 
There was no attem])t in said 0 ])inion of 1919 jexpressly to 
overrule the existing practice in administering the act of 
1889, but it did in effect accomplish that ])urpo^e in respect 
to annuity payments under section 7 of thati act. There 
was an attem])t to distinguish that case as folllows: ^^The 
Oakes case, while embracing statements argnmdo adverse 
to the construction here given the statute, is ndt, in its con¬ 
clusion u])on the precise subject involved op|!)osed to the 
view herein exipressed touching the sco])e of I distribution 
of the trust fund and its interest vield.” In!view of the 

I 

similarity of facts in the two cases and tlie conclusions actu- 
allv reached bv the couii in llu' Oakes case, direct issue mav 

• * I » 

very pr()])erly be taken as to the correctness ^)f the above 
statement. The fact is that the names of cliildl'en having a 
similar status to those denied by the Oakes decision were 
stricken from the tribal rolls, l)ecause of that decision, and 

I ' 

their names were restored only because of the opinion in 
the Kadrie case. ■ I 

'file precise question submittiul in the Kadrie case ‘‘for 
an opinion on the legal ])oints involv(‘(r’ was “as to the 
rights of certain cliildren born to persons whose names ap¬ 
pear on the tribal rolls of the (Jiippewa lndiai|is of Minne¬ 
sota to share in the interests accruing upon tlje fund aris¬ 
ing under the act of January 14, 1889 (25 St at. 642).” 

The facts in the Kadrie case are as follows: ■ Sarah Kad¬ 


rie, formerly Cogger, was born on the White j^birth re 5 
vation in 1892 and was recogijized as a Chi])i)(qva bv bio 


'eser- 
blood. 


the degree being stated in some papers as t}iree-eighths 
and in others as one-eighth. She is referred tp in the So¬ 
licitor’s opinion of February 17, 1919, as beingj a full-blood 
Chippewa Indian. She was enrolled at the A^liite Earth 
Agency, was married to Mall Kadrie who had ho Chippewa 
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or other Indian blood, and to tliis union four children were 
born, all in Canada. The father of these children 
67 was born in Syria, and there is nothing to show that 
he ever ac<iuired cili/AUisIiij) in the United States. 
The superintendent at White Harth Agein*y reported that 
this family had resided in Canada, except for a period in 
1914 and 1915, when it was in Turkey. It a|)pears that 
three of the children were at one time on the rolls at White 
Earth Agencv and some interest ])avments were made to 
the mother in their behalf, ])ut in 1917 their names were 
stricken from the rolls by direction of your office, reference 
being made to and following the decision in the Oakes case. 

It mav be said here that as Mrs. Kadrie was married after 

♦ 

the act of June 7, 1S97, sujjra, that act did not affect her 
children as they were not born of a marriage solemnized 
before its enactment, although said act is referred to in 
the Solicitor's o]);inion of f\‘bruary 17, 1919, as though it 
had some controlling application in the Kadrie case. 

It was contended in behalf of the claimants in the Kadrie 
case that a specific trust was created by the act of January 
14, 1889, and that'all children born witliin the 50-year trust 
period to ])ersons enrolled and allotted under said act arc 
beneficiaries under the trust, the case of Mi)nirsofa v. IlifcJi- 
rock (185 U. S. .J7J), being cit(‘d in sup])ort of the conten¬ 
tion. It was said in tlu‘ Solicitor's ()])inion of February 
17, 1919, that “tin* trust touching the funds has as its l)ene- 
ficiaries, not the Indians as a tribe, (the settlers) but the 
Indians as i)idividnalsd' The sco]>e of that opinion with 
reference to the trust fund in ({uestion is sliown by the fol¬ 
lowing statements in that oi)inion, all of which statements 
it will be observed are not entirely consistent with each 
other: 


“Thus it appears that Indian blood—membership among 
the individual Indians originally enrolled as together con¬ 
stituting the tribe that created the trust and conveved the 
surplus lands giving rise to the trust fund, or descent from 
those Indians—is made the essential and sole basis of the 
right to particii)ate in the current interest accruing from 
the fund and its final distribution. * * But so the trust 

is settled and nowhere in its terms of settlement is either 
residence with or continued or ‘recognized' membership of 
the tribe, or birth on the reservation, or United States citi- 
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zenship, or any other qualification mentioned, save only 
being ‘a Chippewa Indian,’ i. e., possession, in whole or in 
part, of the blood of one of the originally enrplled members 
of that tribe. 1 

In the direction for final distribution, to ‘all jthe said Chip¬ 
pewa Indians and their issue then living’ the word ‘issue’ 
is used in its enlarged, not its restricted sense. That is, it 
includes all ancestors, lineal descendants in the second and 
subsequent generations as well as in the firbt generation. 
* * * The issue then, includes all the lineal descendants of 
the ancestor. But the ancestor must be found to have been 
of the tribal membership at the time of the creation of the 
trust. ‘His recognition’ bv the tribe as such is merely evi- 
dentiary of such membership, and is not theisole evidence 
competent to establish the fact, llis descendants (whether 
children or grandchildren) take an interest jiiot as tribal 
members but as the ancestor’s blood; his blood entitling 
him and them alike, because it was tribal blood. 


But the basis of distribution sliouldi at all events 


be solely the ])ossession of blood of tribal meifibers at date 
of the creation of the trust irrespective of iresidence or 
citizenship.” ! 

(58 The above o])inion in so far as it holds that blood 

alone is the sole test is so at variance \i’ith the well- 
established practice and principles in decision^ theretofore 
governing the determination of rights to share in Indian 
tribal pro])erty, as to create grave doubt of its correctness. 
Under such holding no showing of atliliation with or rec¬ 
ognized membershi]) in the tribe is required bf a claimant 
in order to participate in th(‘ interest on and fijiial distribu¬ 
tion of the funds created by the act of 1889, It he only re¬ 
quirement being ])ossession of the blood in wh^le or in part 
of an originally enrolled member of the Chippewa tribe 
of Indians in ^Minnesota. The views expressed pi said opin¬ 
ion are sustainable only on the theory that |the fund is 
individual and not tribal proyierty. Ap})arently this was 
the contention at the time of the opinion was tendered. In 
the ])rior administration of the act of 1889, the iDepartment 
treated the fund as tribal pro])erty. Section 7 of the act 
itself under which the fund was to be created, contains 
a proviso showing the same to be tribal and n^t individual 
in character, as follows: “That Congress ma>^ in its dis- 
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cretioii, from time to time, duriiii*: the said period of 50 
years, appropriate, for the purpose of i)romotiiig civiliza¬ 
tion and self-su])port amoiii^ said Indians, a portion of 
said j)rin(*ipal sum not exceediii.e: five i)ercentum thereof.’’ 
The courts have virtuallv decided that the fund is tribal 
and not individual ])roj)erty. In the case of Morrison v. 
Work (*J()() r. S. 4S1, 4S5), the Supreme Court said: 

Tt is admitted that, as reirards trii)al property subject 
to the control of the Cnited States as guardian of Indians, 
Congress may uiakc‘ such changes in the management and 
disi)osition as it deiuns n(‘cessai‘v to promote their welfare. 
The Cuit(‘d Stales is now ex(‘rcisiug, under the claim that 
the ])ro|)i‘rty is tribal, tlu* ]K)wers of a guardian and of a 
trust(H‘ in poss(‘ssion. Moi-risoii's contention is that, by 
virtiU‘ of th(‘ Act of 1SS9 and the agreements made there¬ 
under, th(‘ ceded lands ceased to be tribal pro])erty and 
the rights of tin* Indians in th(‘ lands and in the fund to 
be fornu‘d became* fixed as individual ])ro])erty. The Court 
of Api )(‘als held this contention to be unfounded. We have 
no occasion to determine whether it erred in so ruling. The 
claim of tin* Cnited States is, at least, a substantial one. 

The court in the case of Minnesota v. TTitclicock, supra, 
s])eaking of the act of 1SS9, said that the cession thereunder 
was not to the Cnited States absolutelv but in trust and 
described such trust as follows: “The trust was to be ex¬ 
ecuted by th(‘ sale’of the ceded lauds and a det)osit of the 
])roceeds in the Treasury of the Cnited States to the credit 
of the Indians, such sum to di'aw interest at five ])er (*ent, 
and on(‘-fourth of tlu* interest to be devoted exclusivelv to 
the maintenanci* of free schools among the Indians and for 
their benefit.” 

Tlie court did not define the beneficiaries further than as 
“the Indians.” This was evidentlv intended to describe 
those who ceded the lands from the sale of which the trust 
funds were to be derived. TJie (’ommission appointed un¬ 
der the act of ISSf) was to negotiate “with all the different 
bands or tribes of Chip])ewa Indians in tlie State of Min¬ 
nesota,’’ for tlie cession of their title and interest in and 
to all the reservations of “said Indians” in the State of 
Minnesota, exce])t the White Earth and Red Lake reserva- 
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tions, such cession to bo deemed sufficient as to each of said 
reservations except Red Lake, if assented to in writing by 
two-thirds of the male adults of “the band pr tribe of In¬ 
dians occupying and belonging to such resei^vations,” and 
as to Red Lake if made by two-thirds of the pale adults of 
all the Chippewa Indians in Minnesop. To ascer- 
69 tain whether a proper number of Indipis gave their 
assent, the Commission was to make an accurate cen- 
sus of “each tribe or band.’’ In all this thejband or tribe 
was the central idea. The individual to be entitled to .ioii^ 
must have been a member of the tribe or t)and of Chip¬ 
pewa Indians in Afinnesota. j 

At the time the opinion in the Kadrie case iwas rendered 
it was asserted on behalf of the claimants that the Indians 
understood when thev agreed to the act of! 1889 that all 
children born thereafter were to share in thej interest pay¬ 
ments and that “ the ])rincipal when dividi^d was to be 
divided among the living original enrolled and allotted In¬ 
dians under said act and ‘their issue’ then living irrespec¬ 
tive of where born.” However, nothing was'submitted to 
support the assertion as to the understanding of the In¬ 
dians, and it is not sustained by the wording of the act. 
The report of the negotiations (H. R. Ex. l)oc. 247, 51st 
Cong. 1st Sess.), which resulted in the acceptance by the 
Indians of the act of January 14, 1889, affords no support 
to the assertion. Even if the Indians did sp understand 


the act, it does not necessarilv and absolutely follow that 
their understanding must control, if contrary |to the word¬ 
ing and intendment of the act. The rule to govern in mat¬ 
ters of this kind is familiar and has often been i^tated bv the 
courts. In Alinnesota v. Hitchcock, supra, speaking of the 
cession made under the act of 1889, it was said:: 

Can it be said that the Indians, making the i cession, for 
a moment supposed that the lands ceded were not to be 
used for the purposes named, and if the language carries 
upon its face one obvious meaning, and would naturally be 
so understood by the Indians, that construction within all 
the rules respecting. Indian treaties must be enforced. 


In United States v. Alille Lac Chippewas (229 U. S. 498, 
508), involving the construction of this act of 1889, it was 

9—4780a I 
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coiiteiKled that tlio Indians did not nnderstand that certain 
homestead and preemption entries were to be carried to 
comj)letion. Tlie (*oiirt n])on this ])oint said that the lan¬ 
guage of the provision involved is plain and unambiguous, 
and “the Indians, no less than the United States, are bound 
by the plain import of the language of the act and the agree¬ 
ment.’’ 

In La Ko(jue v. Ignited States (2.*’)!) U. S. 62), the court 
refused to accej)t the contention that the Indians under¬ 
stood under tliis act of LSS!t the I'ight to select and receive 
allotinents would not be terminated by death but would })ass 
to the heirs. Tlie understanding of tlie Indians if estab- 
lished would control, if the language used carried u]>on 
its face that obvious ni(‘aning, or if in accord with the sense 
which the words usisl would naturallv be understood bv 
the Indians as o|)])os(‘d to the technical meaning thereof. 
Xo inference can be drawn from the woixling of the act 
of January 14, ISS!), that any of the funds arising there¬ 
under were to be given to any ])(‘rson who was never a mem¬ 
ber of any band or tribe of Uhi])pewa Indians in Minne¬ 
sota. 

In the decision of a case dated March 2!), IDIS, typical of 
the ])osition taken by tlu‘ l)e])artment |)rior to the Solicitor’s 
opinion of Februai'v 17, Iblb, in the Kadrie case, it was 

held: 

70 The act, wlnm r(‘ad as an entir(‘tv, rebates clearlv 

* • 

to Indians of th(‘ s(‘V(‘ral (4iip])ewa rt‘servations who 
are ])rop(*rly enrolled m(‘mb(‘rs of the various tribes and 
bands and entith‘d to recc‘ive benefits therewith: and the 
provision for a division of the permanent fund therein 
])rovided that its payment Mo all of said (4ii])])(‘wa Indians 
and their issue then living' at the (‘Xpiration of fifty years, 
relates exclusively to all pro])erly enrolled Indians at the 
time of the ])assage of the said Act and such of their de¬ 
scendants as may be born to them as members of their tribe 
and ])roj)erly enrolled as such. 

This conclusion is boriu' out by the many rulings of 
the I)e]>artment uiuh‘r which certain children of mixed blood 
])arents liave been denied enrollment with the tribe to which 
their mothers belong, and other children born among the 
tribe have been granted such rights—such decision or nil- 
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inc:s liave been based j>rimarily on tlio casje of Julia B. 
Oakes et al., v. United States (172 Fed. Kep. 305). 

A careful readiin;: of the Oakes case showb clearlv that 
the C^^nrt liad under consideration the said aht of January 
14, 18S9, and lield that tlie issue of motliers jonce enrolled 
witli tlie 01ii])])ewa of tlie White Fiarth Reservation, where 
such issue was ])orn a])art from the reservat|ion, were not 

entitled to tril)al benefits. I 

] 

Furthermore, the general rule laid down ijn the Kadrie 
case was not call(‘d for l)y the ])arti(*ular facts of that case, 
and anythiu.i^ said ])eyoud that requirement iis dictum and 
not (‘(uitrollinir, especially as it is not in accrord with the 
existinir construction placed upon tlie act of IjSSO, and uni¬ 
formly followed for many years prior to the tjime the o])in- 
ion in said case was rendered. The mother!of claimants 
tliere involved was born on the reservation!, was a rec- 
oiiiiized and enroll(*d member of the tribe, “her three oldest 
children were for some years enrolled amofij:: the Uhip- 
])ewa Indians, and she was paid annuities for them until 
1917, etc.'- This is a vei*v different situation from that pre- 
S(‘nted bv the broad rule laid down in the Kadide case, hold- 
ini>: that all children shall be enrolled for interest ]')ayments 
and shares in the final distrihution of the permanent fund 
created bv the act of 1889, so lomi: as thev mav be able to 
show a dei^ree of Indian blood d('rived from an ori.i^inally 
enrolled member of the tribe, regardless of the fact that 
some of those lhroui»ii whom 1h(*y immediately (daim were 
not born to membershi]) in the trilie, never hqd any tribal 
relations or afiiliations and w(‘re never reco<>:nijzcd as mem¬ 
bers; all of which is dirt‘ctlv opposed to the jfundamental 
rule declared in decisions of the Department aipl the courts 
that tril)al ri«i:hts are not so vested or inherent that they may 
not be forfeited or abandoned. In other words, the Kadrie 
opinion is not limited to the children of parents who once 
had tribal relations and abandoned the same,jbut permits 
descendants in ireneral, imdudine: the (diildren pf those who 
never were membcu’s of th(‘ tribe, to participate! in annuities 
and tinal distribution of the ])rincipal fund. Bbsides, there 
is nothin.^: in the act of 1889 necessarilv calline:ifor the con- 
struction of tlie word “issue”—that is, that jit was used 
in its enlariied not its restricted sense—placccil upon it in 
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the Solicitor’s opinion of February 17, 1919. Webster’s 
definitions of the word are “pro. 2 :eny;” “a child or chil¬ 
dren;” “offspring.” “In law, sometimes, in a general sense, 
all persons descended from a common ancestor; all lineal 
descendants; also any one of such persons.” 

71 In the connection in which the term “issue” ap- 
])ears in the act of 1889 it does not necessarily have 
to ])e construed as having been used in its enlarged or 
unlimited sense. There is abundant authoritv to the effect 


that in its primary sense the word means “children” or 
direct issue, and when not qualified it also includes grand 
children. It is onlv in its secondary meaning that the word 
has been held to include the issue of issue in an indefinite 


descending line (23 Cyc. 359, 363), and notes. 

Judged by tlie construction theretofore put upon the 
legislation as pointed out lierein, and as there is nothing 
conclusivelv showing that Congress actuallv used the word 
in its enlarged sense or intended by the act of 1924 to dis¬ 
turb former practice and decisions, the word was undoubt¬ 
edly used in the act of 1889 in its restricted sense. In that 
sense the word means qualified issue. When so constructed 
no reasonable inference can be drawn from the act of 1889 


that any of the funds arising thereunder were to be ])aid 
to any person wbo was never a member of any tribe or baud 
of Chippewa Indians in Minnesota or entitled to such mem¬ 
bership. 

As to the character of Indian tribal ])ro])erty the Court 
of Claims in Journei/cake v. Cherokee Nation, (24 Ct. of 


C. 281, 302), after stating as a fact that all Indian lands 


were communal property says: 


“The distinctive character¬ 


istic of communal pro])erty is that every mrnthf'r of the 


community is an owner of it as such. He does not take 


as heir, or purchaser, or grantee; if he dies, his right of 
property does not descend: if he re))iore<i frow the com- 
lunnifif, it expires; if he wislies to dispose of it he has 
nothing which he can convey; and yet he has a right of 
property, in tlie land as perfect as that of any other person; 
and his children after him would enjoy all that he enjoyed, 
not as heirs but as communal owners * * 


Upon appeal the decree of the Court of Claims was 
affirmed by the Supreme Court (Cherokee Nation v. Jour- 
neycake, 155 U. S. ,196), This court d.id not discuss the 
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inqidents of communal property, but did speak of the lands 
as beinc: the common property of the Cherokee Nation, in 
which all )}ic})ihers and citizens are alike interested and 
alike entitled to share in the profits and proceeds thereof. 
The only way to arrive at a conclusion as to what Con- 
p:ress really intended as to the fund in question is to con¬ 
sider the other provisions of the act of 188f) and the con¬ 
struction placed upon the same and similar acts for the 
disposal of tribal property. The opinion of 'il919 construes 
the provisions of section 7 independently of such considera¬ 
tion. The opinion declined to determine whether or not 
annuity payments or the final distribution of the permanent 
fund should be made per capita or per stirpes. The law 
cloarlv contemplates that interest paymentsi and final dis¬ 
tribution shall be made per capita. This is sispificant, when 
analyzed, in indicatins: that it could not have been the inten¬ 
tion for the law to have such a far-reachini? I effect as that 
pven it by said opinion. j 

The crux of the issue here turns primarilly on the lan- 
irua. 2 :e in section 7 of the act of 1889: ^‘T |0 all of said 

Chippewa Indians and their issue then livin:^ (at the end 
of the 50-year period) in cash in equal shares.” Equal 
shares of course, present no difiiculty. The difficulty, if any, 
rests in the words ‘^all of said Choppewa Indians 
72 and their issue then livinir.” Does t)iis mean the 
Indians oriirinally enrolled by the ripp])ewa Com¬ 
mission and the issue of such Indians who may be living 
at the expiration of the period stated? It has! been so con¬ 
tended and the Solicitor’s opinion of Febnnarv 17, 1919, 

i 

holds, in effect, that a modicum of Chippewa! blood of an 
ancestor whose name appears on the orimnal Chippewa 
rolls is all sufficient to entitle simh a claimant! to an eoual 
share in the common Chippewa fund. Tender such ruling 
membership in the tribe is not a controllinir oir even a de¬ 
termine: factor. One drop of Chippewa blood of an en¬ 
rolled anr^estor, ipso faefo. entitles the possessor to an 
‘‘equal sliare” regardless of membership, tribal affiliation, 
recognition, residence, or any other requirement. In my 
view Congress did not intend any such result but that by the 
act of 1889 Congress simply contemplated a distribution of 
lands (allotment) to the members of this tribe! then living 
and a like distribution of the tribal funds at jthe expira- 
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tion of the 50-year period to the members of the tri])e then 
living. In either event meni])ership in tlie tribe must of 
necessity be the determining factor. Recent acts of Con¬ 
gress (42 Stat. 221; 43 Stat. 798), autliorized per capita pay¬ 
ments from the principal fund to the credit of the ('hip- 
pewa Indians in Minnesota arising under section 7 ot‘ the 
act of January 14, 1889 “to each enrolled member of the 
tribe under such rules and regulations as the Secretarv of 
the Interior may prescribe.’' This should dispose of any 
question but that these funds are still “tribal'’ and that 
inembershi]) in the tribe is an essential reciuirement to par- 
ticii)ation therein. 

In view of the foregoing my opinion is that the ai)plica- 
tion of Mrs. Andrews should i)e denied, and that the Solici¬ 
tor’s opinion of February 17, 1919, in so far as it conflicts 
with i)rior rules, practice, and decisions in the matter of 
determining rights and claims to share in the common prop¬ 
erty of the Chi})pewa tribe of Indians in the State of Min¬ 
nesota, should no longer be followed. 

1-kespectfullv, 

(Signed) ‘ K. (). PATTFK’SOX, 

Solicitor. 

Approved January 8, 1927. 

(Signed) J()[iX H. FDWARDS, 

A ssista n t S err eta r//. 
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UXITKI) STATES OF AMERICA ex Rel. UaBY 
1. KADRIE, EVELINA KADRIE, AMIT K. 

KADRIE, ET AL., Appellants, i 


ROV (). WEST, Secretary of the Department oF the 

' I 

Interior of the United States. I 


APPELLANTS’ BRIEF. 


Statement of the Case. I 

I 

1. 71i(' Proposal to All the Bands and Tribes of ^hlp- 
pewa Indians in Minnesota Contained in th^\ Act 
of January 14, 1889 (25 St at. at L., 642). | 

By the Act of January 14, 1889 (25 Stat. at L., 642; 
R., 25-28), the United States submitted a proposal to 


Iz 


•) 


all the clitTerciit bands or tribes of Clii]^powa Indians 
in the State of Minnesota for the dissolution of their 
trilxil icovernments and the division of their then tribal 
property amon.ij: the iltru nu'whrrs of said friJn's or 
hamls and their issue. The Act authorized the Presi¬ 
dent of tlie United States, throuij:h a commission, to 
enter into neirotiations with all of said bands or tribes, 
and to conclude ag'reements with them upon certain 
(‘xpress terms therein set out, which terms contained 
detailed instructions with ])erfect limitations for the 
disposition of every acre of the then existing; tribal or 
band reservation lands and tim])er, and of every dol¬ 
lar of the net proceeds to be received tIu‘rerrom. 'Phe 
plan sul)mitted in the proposal j)rovided— 

(a) For the })rej)aration by the Commission 
of "an accurate census of each hand or trih<\'^ 
in order to determine whether the proper num¬ 
ber of Indians ^ave their assent to the proposed 
plan, “and for the ])ur})ose of makiipe: the aU(d- 
nicnts and money ])ayments" set out in the pro¬ 
posal, said census to be made while the ('ommis- 
sion.was ene:ai»‘ed in ne<*’otiatine'the ai»'reements, 
and was to be completed before the ai^reements 
were executed (Section 1, IT, 

(/^) For the settiiijj: aside for allotment ])ur- 
poses of sulheient land on the White Karth Res¬ 
ervation to allot all of llie then members of the 
ditferent bands or tribes as shown bv said census 
rolls, excei)t those residing- on or beloniiing- to 
the Red Lake Reservation, and the setting- aside 
on the Red Lake Reservation for allotment pur¬ 
poses of sufficient land to allot the then mem¬ 
bers of the Red Lake Band as shown bv the 
census of that band (Section 1, R., 2(5). 


I 

I 

I 


(c) For the cession to the United Statles, in 
trust, of all lands of said Indians embrac^ed in 
all existing reservations, except the lands set 
aside and reserved for allotment purposes pn the 
White P]arth and Ked Lake Reserv-ations i(Sec¬ 
tion 1, R., 26). I 

((/) For the allotment in severalty of laind to 
each member of the Red Lake Band as shown 
bv said census rolls out of the lands reserved 
for allotment purposes on the Red Lakej Res¬ 
ervation; all the members of all the othe)' dif¬ 
ferent bands or tribes as sliown bv said census 
rolls were to be removed to the White Farth 
Reservation, where they were re(iuired toi take 
up their residence, and after having dope so, 
w'ere to be allotted lands in severalty out of the 
lands reserved for allotment pur])oses on| that 
reservation, except that any Indian rcsidihg on 
any of the ceded reservations was to be| per¬ 
mitted to take his allotment in severaltv oht of 

I 

the ceded lands on the reservation wheife he 
lived at the time the other Indians werj? re¬ 
moved to the AMiite Farth Reservation ^Sec¬ 
tion 3, R., 27). I 

(c) The ceded lands were to Ik* classifiec], a])- 
praised and sold (R., 27), and the net proceeds 
received therefrom were to l)e deposited ii\ the 
Treasurv of tlie United States ''to the credit of 

% y 

all the Chippeiva hidiaux in the State of 
sota^^ as a permanent fund, which should draw 
interest at the rate of per annum, ]:)ayable 
annually for the ])eriod of fifty years. Ond-half 
of the interest annually accruing on the ])rinci- 
l)al fund was to be ])aid annually in cash, in 
equal shares “to the heads of families i and 
guardians of ori)han minors for their liso,” 
and one-fourth was to be paid annually! “in 


1 
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cash, in equal shares per capita to all other 
classes,” and at the expiration of the fifty year 
trust period, the permanent fund was to be 
divided and ‘‘^paxd to all of said Chippewa 
Indiayis and their issue then living^ in cash, in 
equal share^^ (Section 7, R., 28). 

Note. —Section 7 (R., 28) might be construed 
as providing for a division per stirpes of one- 
half of the interest annually accruing on the 
principal fund during the fifty year period, but 
the department has never so construed it, all 
interest payments prior to January 8, 1927, and 
all distributions of the principal fund made 
prior to the expiration of the fifty year period 
and authorized by acts of Congress having been 
made per capita to the originally enrolled 
Indians and their issue who were in being when 
each payment was made, irrespective of the 
place where the issue was born, or where it 
had lived (R., o8. Stipulation, par. 13). 

2. The Intent and Purpose of said Plan ivas to Dis¬ 
solve and Break Up All Tribal or Band Govern¬ 
ments. 

The re})ort of the House Committee on Indian 
AtTairs on tlie bill that ])ecame the said Act of January 
14, 1889, contained the following statement of the in¬ 
tent and ])urpose of said legislation: 

“The bill is in the nature of a proposal to the 
Indians, and if not accepted by them is inopera¬ 
tive, and nugatory. If accepted and assented to 
by at least two-thirds of the male adults of each 
band, the bill, is passed, becomes effective. In 
brief, the bill, if accepted by the Indians, aims 


,) 


to break up their tribal relations and make them 
full citizens, * * (R., 28). i 


3. The Agreements Were Concluded, Executed] and 

Approved as Provided in said Act. i 

I 

Ag-reemoiits wore entered into with all of the tribes 

i 

or bands embodying the ])lan set out in the Act of 

January 14, 1S8!), said act being incorporated in leach 

1 

agreement either in its entirety or bv reference. iPhev 
were executed by two-thirds of the male adult tnem- 
hers of each hand or ti’ihe as shown hy the census tolls, 
on behalf of the Indian tribes or bands, bv the |com- 
missioners re])resenting the United States, as required 
by said a(‘t, and on March 4, ISbO, approved b^j* the 
President of the United States, and as expressly de¬ 
clared in said Act of January 14, 1880, thereupon 
“took effect” ( R., 20). | 

I 

4. Part of Apj)ellants Enrolled under the Construc¬ 

tion of said Agreements Obtaining from March 4, 
1800 to 1910. I 

j 

I 

Following th(‘ (‘xecution and appi’oval of said agree- 

1 1 

\ 

nieiits, all of tin* members of tin* various tribes or 
bands, (‘xc'lusive of the Red Lake Rand, were eithdr re- 
nio\ed to the White Eartli Reservation, where Ithev 
established their residence, and were there allotted 

I 

land, or were ])ermitted to take their allotment^ out 
of the ceded lands which were ])art of the former res¬ 
ervations u])on which they resided (R., 20). Since 
March 4, 1800, thei*e have been no band or tribal \gov- 
ernmoits, chiefs, or councils^ and no Indian reservation 


I 

I 

I 


I 

I 


hi Mhnirsffta^ except the Red Lake Reservation created 
under the Act of Fehriiary 20, 1004 (R., 42-44). 

Mary l^lair, < 4 randin()tlier of appellants, a mix-hlood 
Chippewa Indian, and a recOi»:nized and enrolled mem- 
l)er of the Wliite Karth Band, estaidished her resi¬ 
dence upon, and was allotted land out of the lauds re- 
s(‘rved for allotment ]>ur])oses on the White Karth 
R(‘servation. All of the* lands I'eserved for allotment 
pur])oses on tlie White Karth Reservation were allotted 
und(‘r said act and aiireement ( R., 20), and all of the 
ee<led lands have Ion;;' since been dis])osed of. 


In the vt‘a]’ 1802 there was horn to ^larv Blair at 

• • 

Richwood, Minnesota, in lawful wedlock, a child, Sarah 
Cotrtrer, now Sarah Kadrie. Followiuir her birth, she 
was enrolled, and her name has ever since remained 
on said rolls and she has at all times subsequent thereto 
received a ])ei- capita share of all money ])ayments 
theri‘after made (R., 20). 

Followinir the a])])roval of said ae:reements, on 
March 4, 1800, and until January 8, 1027, the uniform 
])ractice was to enroll all children and i^randchildren 
of those |)ersons who were members of the various 
bands or tribes, and whose names were inscribed on 
the (‘(‘HSUS rolls prepared by the Commission under 
Si*(*tion 1 of said Act of January 14, 1880. That the 
n(‘W 1 ) 01*11 child w.as tlu‘ issue of an enrolled ancestor 
was the only re({uirenient to enrollment for money 
])ayments under Section 7 of said Act and agreements 
(IT, JO, 40, 41, 42, 4J, 44). 

In 1000, Sarah Cogger married Mall Kadrie, a natu¬ 
ralized citizen of the United States, as a result of 



which union there were born to Sarah Kaclrie, in law- 

I 

fill wedlock, the following children, on the folldwing 
dates and at tlie following ])laces (R., 30): 



1 >ato. 

Marv I. Kadrie 

• 

1/10/10 

Evelina ‘‘ 

5/11/11 

Amit K. ‘ ‘ 

3/30/14 

Bertha ‘‘ 

3/31/16 

Mailivan E. “ 

3/31/18 

iMarie ‘‘ 

9/ 9/20 

Dorothv 

% 

8/29/22 

Elmer 

1/ 5/25 

Omar 

2/ 9/27 


I’l.Mco of liirlh. 


Canada 

i i 


i i 
i i 


International Falls, ^linn. 


i ( 
i i 
i ( 


(( 
(i 
i ( 


(( 
i i 
i i 


St. Paul, Minn. | 

Following the ])irths of the three tirst-born children, 
their names were inscribed u])on the money-i)a>|ment 
rolls by the officers and agents of the United ^tates 
(R., 30), ill eonformity with the established jir^tctice 

(R., 39-44). I 

! 

I 

5. T//(' Aitempt hij the Indian Bureau to Malie 'TriJ)al 
Memhersldij) a Condition Precedent to Rnroll- 
nient on the Money-Paijnient Rolls teas Repudi¬ 
ated by the Department^ and the Practice Thereto¬ 
fore Exist Iny was Reaffirmed and Cont in ued. 

Following the birth of Bertha, the fourth child of 
Sarah Kadrie, application was made for her enroll¬ 
ment at the White Earth Agency. The application 
was transmitted to the Commissioner of Indian Affairs 
July 11, 1916 (R., 30). July 20, 1916, the application 
was returned to the Superintendent for investigation 
(R., 31). July 28, 1928, the Superintendent repprted 
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thiit Bertha was a child of Sarah Kadrie, who was of 
three-eighths Indian blood; that the mother Sarah 
Kadrie, married a white man, and ‘‘left the reservation 
several years ago’-; that the child was born in Win¬ 
nipeg, Manitoba, Canada, “among the white people”; 
that Sarah Kadrie was the same person who made a 
claim for back annuities due Evelina, her second child, 
which was disallowed dune 24, 191(), for the reason 
that the child was born of a white father, away from 
the White'Earth Reservation, and that the ])arents had 
not lived among, or alliliated with the Indians of said 
reservation, since its birth. The Superintendent 
recommended the disallowance of the appli(*ation 
under paragraph 324 of the regulations issued under 
the Act of June 7, 1897 (30 Stat., 90, R., 31). August 
2, 1910, the Indian Office approved the recommenda¬ 
tions of the Suiierintendent (R., 32). 

At about the s<une time the above action was taken 
in the case of Bertha, and in the year 1916, the Superin¬ 
tendent located at White Earth, and in charge of the 
money-payment rolls, recommended to the Indian 
Bureau that the names of a number of children and 
grandchildren of originally enrolled and allotted par¬ 
ents and grandparents whose names had been in¬ 
scribed on the money-payment rolls be stricken there¬ 
from on the stated ground that under said regulations 
issued under said Act of June 7, 1897, and the o])inion 
of the Circuit Court of Ap])eals in the case entitled 
Oakes r. United States (172 U. S., 305), they were not 
entitled to have their names on said rolls and to re¬ 
ceive distributive shares of the money payments from 
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the trust estate as they had not been horn to member- 

sliip in tlie tribe, had not affiliated with, and had not 

been recoi»:nized l)v the tribe as members thereof] The 

Indian Bureau concurred in the recommendatiohs of 

^ * 

the Superintendent, and directed that the nances of 
said children be stricken from the money-pavment 
rolls, which orders were carried into effect (R., 34). 

Sarah Kadrie, mother, natural i>‘uardian, andj next 
friend of Mary I., Kvelina and Amit K. Kadrie,; peti¬ 
tioned the Secretary of the Interior for a revocfation 
of the order of the Indian Bureau under which the 
names of her minor children had l)een stricken I from 
said nioney-i)aynient rolls (H., .‘>4, 35). Similarj ])eti- 
tions were tiled by the Indian j)areuts or ancestors of 
the other children whose names had been stricken!from 
said rolls bv like orders of the Indian Bureau.! The 
question presented for decision by each of the sejiarate 
petitions being identical or substantially identicid, the 
})etition filed by Sarah Kadrie on ])ehalf of her ^uinor 
children was selected as a test case, and was retierred 
to the then Solicitor for the Department for anio])in- 
ion determinative of the rights of all (R., 35)i On 
February 17, 1919, the Solicitor rendered an opinion 
(K., 46-51), reversing the action taken by the Indian 
Bureau in all the cases and directing the restoration 

I 

to the rolls of the names of appellants and all lother 
Indian children of like status. As to the rights of ap¬ 
pellants, the Solicitor (R., 50, 51) held: 

i 

I 

‘^In the particular case giving rise to a call 
for this opinion, Sarah Kadrie, nee Cogger, was 
a full-blood Chippewa Indian woman born on 


JO 


tlie reservation in the year 1892—snbsecinent to 
the cession and the original enrollment. She 
was an only child of her mother, a member of 
the original enrollment. As sneh, she is en¬ 
titled to partici})ate for herself in the annuities; 
and that right is accorded to her. She married, 
in 1909, .Mall Kadrie, a native of Syria, and 
since then has resided with him mainly in (hni- 
ada, but for a short time in Syria—and at no 
timC' on the reservation, althoiiuh occasionallv 
visiting it. There have been born of said mar¬ 
riage four children, the oldest now about nine 
vears of au'e. Her three oldest children were 

ft 

for some years enrolled among the Chipi^ewa 
Imirans, and she was ])aid annuities for them, 
until the year 1917, when, by direction of the 
Indian Bureau, tluur names were stricken from 
the foil and their annuities withheld. At the 
same time, the (Uirollmeiit of tin* youngest child 
was refused. 

^‘In my o])inion, this action was erroneous, 
and should be corrected. Sarah Kadrie and 
luu* children arc ‘issue* of her motlicr, a full- 
blood (’hi])])(‘wa Indian duly enrolled, and as 
such they will be entitled, at the expiration of 
the trust period, to share in the distribution of 
the trust fund: and meanwhile they are eciually 
entitled to share in the annuities arising from 
that fund. Those rights thev have not forfeited 

V. ft 

either by ac(juiring foreign citizenshi]) or by 
abandoning, or failing to a('(juire, residence on 
the Indian reservation or with the tribe.*’ 


Thereu])on the names of Mary I., Evelina and Amit 
K. Kadrie iwm’e restored to said rolls, and the names 
of the other six children of Sarah Kadrie were placed 
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npoii said rolls following their births, and all of them 
rceeived their distributive shares of all mone^^ P^iy- 
inents made prior to October 1, 1927 (R., 35). j 

i 

I 

6. The S()lirif()r\<i Op'niiou of Fehruarif 17,1919, pecog- 
}iizc(] (nifl ConfintK'fJ hff Lvg'isJation and thf Rul¬ 
ing Adhered to Doirn to danuarg 8, 1927, Iho’ing 
117//r// Time the Remainder of Appellant,Were 
Knndled Follou'iiUf Their Births. \ 

' I 

The o])inion of the Solicitor rendered Febrndry 17, 

1 

1919, was adhered to in all cases of enrollment of new- 

I 

born children down to January 8, 1927. Hetweeh 1916 
and 1919, during which ])eriod the names of mapy In¬ 
dian ('hildren were strieken from the rolls bv brders 
of the Indian Ibirean, reversed by the Solicitor’s oi)in- 
u)n of February 17, 1919, and thereafter reinstated, 
payments had been made to the Ohippewa Indiums in 
which said children, as well as other children born 
during said period and of like status, did not ])|artici- 
pate solely because their names had been stridden or 
omitted froin the money-])ayment rolls. To biiable 
the Se(*retai‘y to })ay said children the shares to|which 
they were entitled under said opinion of Febriuiry 17, 
1919, Congress enacted the act a])proved ApHl 14, 
1924 (43 Stat., at L., 95; IT, 35, 36). By this aH, the 
Secretary was “authorized to pay, out of any moneys 
belonging to the (’hipi)ewa Indians of yiinnesotcj, such 
amounts as he may find due any ])ersons of Clii|)pewa 
blood whose names )nag have been erronfoushf 
omitted or strieken fnnn the (dtipj)eiva annuitg rolls, 
or who mag have been or may hereafter be fou)id cn- 
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tifli'tl f(t ('HroUmcnt for aunultij payments authorized 
by Section 7 of the Act of Congress approved January 
14, 188ir' (K., :>,■)). Under the authority contained in 
said act, all Indian cliidren who were either refused 
enrollment,' or whose names were stricken from said 
money-payment rolls, during the period from 1916 to 
February 17, 1919, were paid the shares in all money 
payments made during said period to which they were 
entitled under the Solicitor's opinion of February 17, 
1919. 

7. Fallacious Ruling of the Indian Bureau of 1916, 
Revived and Adopted in 1927, and the Names of 
Appellants Stricken from the Money-payment 
Rolls Thereunder. 

January 8, 1927, the solicitor for the Department of 
the Interior rendered an opinion in the case of Jane 
I^. Andrews, api)licant for enrollment on the money- 
payment rolls of the Uhii)pewa Indians of Minnesota 
(K., J7, r)U70), in which he overruled the practice that 
had at alii times theretofore obtained since March 4, 
1890, his predecessor's opinion of February 17, 1919 
(lU, 70), confirmed i)y Act of April 14, 1924 (R., .‘>5), 
adoi)ted the ruling which the Indian Bureau attempted 
to establish in 191(), and held, in substance, that a right 
to share in, the money payments under Section 7 of the 
Act of 1889 and the agreements entered into there¬ 
under, was de])endent upon ''tribal membership^ tribal 
afliliaiio)!. recognition and residence on an Indian Res¬ 
ervation'^ (R., 69). 


I 
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Following* said opinion of January 8, 1927, citation 
was issued u])on Sarah Kadrie, next friend, n]^|other 
and natural g*uardian of appellants, recpiiring lier to 
show cause why the names of appellants, her chijdren, 
should not be stricken from the money-payment jrolls. 
Thereafter, and in due course, Sarah Kadrie mac^e an¬ 
swer to said citation, settin<;* out the descent of dppel- 

' . . I 

hints from an enrolled parent, their Indian blood, previ¬ 
ous enrollment, and alleging* that as their rights had 
theretofore been put in issue upon the same basici facts 
upon which the citation issued and determined iln the 
0 ])inion of February 17, 1919, which opinion had! long* 
since become linal, they could not further be inqiuired 
into by the Secretary. On ()ctol)er 1, 1927, tliej then 
Secretary of the Interior signed an order (R., .‘>c, .’>8), 
in })art as follows: ! 

I 

^O^^'rom a considei*ation of all the facts iiji this 
case, which are not Ix'ing rc‘cited, but arci con¬ 
tained in the record, it is clear that thesd chil¬ 
dren were never entitled to enrollmentl and 
should never have been enrolled with the tdiip- 
pewa Indians of .Minnesota following* thei rule 
laid down bv the United States Circuit Court 

• I 

of Appeals in the case of Julia H. Oakes et\aL i\ 
United States (172 Fed. Re]). .‘lOb), and the |prac- 
lice of the ])e])artment ])rior to the .Mahaffie 
o])inion of February 17, 1919. Therefore the 
names of .Mary 1., Fvelina, Amit K., Bcjrtha, 
Mailivan K., .Marie, Dorothy, Flmer and Omar 
Kadrie are hereby stricken from the rolls pf the 
Chip])ewa Indians of Minnesota. You will piake 

})ro})er notation on the records of your otBce.” 

i 

November 21, 1927, formal notice was given all the 
Chippewa Indians of Minnesota by the department 
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that ‘‘all further distributive shares of the monev 

•> 

])aymeiits to any person enrolled under the ()i)inion of 
February. 17, 1911), will be withlield and suspended, 
pendinii: further departmental action'’ (R., .‘>8). 

Thereupon ap])ellants (R., *2-12) petitioned the (’ourt 
])elow for a writ of mandamus, re(iuirin^ appellee to 
reinstate their names on the money-])ayment rolls. The 
Secretary answered (R., 12-19) and the case heard in 
open court, the evidence beinii* substantially as here¬ 
inbefore set out. March 29, 1928, the trial judire tiled 
an opinion (R., 2()) in the followini*' words: 

“On tlie whole I am inclined to ai^ree with the 
o])iuion of the Solicitor of tlie Department in 
the Patterson opinion, and therefore the peti¬ 
tion will ])e dismissed. 1 am intluenced also bv 

• 

the,tact that the Secretarv of the Interior has 
a wide discretion in determining (piestions of 
law as well as of fact.” 

-\pril 28, 1928, judgment was entered in conformity 
with said o])inion, objections and exceptions being 
noti‘d and allowed to both the o])inion of the court and 
the judgment entered thereon (R., 42). Appeal was 
noted in open court (R., 20), and undertaking for 
eosts tiled (R., 21). Thereafter the trial judge re¬ 
quested counsel to take such action as would enable 
him to reconsider his o])inion of March 29, 1928. Coun¬ 
sel foi* ap])ellee objected to the a])])eal being vacated 
and the case reo])ened and resubmitted to the trial 
judge. This objection etfectually barred a reconsidera¬ 
tion of the case by the trial judge. The appeal pro- 
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ceeded and tlie ease is liere on the following assigntiaent 

of errors (R., 21-2): | 

i 

I 

1. “The Court erred in holding that the de¬ 
fendant had a wide discretion in determiinina: 
the rights of relators to sliare in the trust fund 
and the animal interest accruing thereon,| and 
was not bound by the plain language ot] the 
agreements creating the fund and detining the 
rights of those entitled to share therein. | 

2. “The (,^ourt erred in holding that the agree¬ 
ments entered into under the authoritv contained 

I 

in the Act of January 14, 1889, did not t(^rmi- 
nate the theretofore existing Indian lianil or 
tribal governments, and did not invest the fesue 
of the Indian enrolled and allotted by the ([.’om- 
mission with a right to an equal distributive 
share of the trust funds and the interesti an- 
nuallv accruing thereon. i 

• I 

“The Court erred in holding that the |con- 
struction in 1890 of section 7 of the Act of llan- 
uary 14, 1889, embodied in said agreements! and 
adhered to in jiractice until January 8, l|927, 
under which relators and all other issue ot the 
originally enrolled and allotted Indians \'v’ere 
enrolled and accorded e(iual distributive shares 
in the division of the trust fund and all interest 
annually accruing thereon, and under which| the 
greater portion of said trust fund has been|dis¬ 
bursed, was not a correct construction of said 
section and could be reversed and a new 'rule 
promulgated by the defendant thirty-seven yjears 
thereafter imposing new and additional require¬ 
ments as a basis of a right to share in the divi¬ 
sion of the remaining funds. I 

4. “The Court erred in holding that the| de¬ 
partmental decision of February 17, 1919, |was 
not res judicata, \ 


! 


i 


I 

! 


IG 


5. “The Court erred in holding that the Act 
ot April 14, 1924 (43 Stats, at L., 95), was not 
a legislative confirmation of the departmental 
decision of February 17, 1919. 

G. “The Court erred in holding that the rights 
of relators to share per capita in the remainder 
of the trust fund created by the agreements en¬ 
tered into under the authority contained in the 
Act of January 14, 1889 (25 Stats., (>42), and 

in tlie distribution of the interest annuallv ac- 

% 

cruing lliereon, were dei)endent upon birth upon 
a lri])al reservation, tribal recognition and tribal 


afliliations. 

7. “The Court erred in holding that the de¬ 
cision in Oakes <7 a1. v. United States, 172 Fed. 
305, \vas determinative of the rights of relators. 

8. “The Court erred in refusing to grant the 
writ of mandamus as prayed and in dismissing 
relators' petition. 

9. “The Court erred in including in the bill 
of exceptions the objections and exce])tions taken 
bv counsel for defendant to the admission of 
evidence and the rulings of the (V)urt, the costs 
of which should be taxed against defendant.’’ 


Through'error one objection and exception to the 
admission of evidence olTered by defendant was over¬ 
looked in the assignment of errors. As the objection 
and exception appear of record, counsel for ap])(‘llant 
requests leave of the court to amend the assignment of 
errors bv adding thereto the following: 


10. “The court erred in admitting in evidence 
a provision from the Act of June 7, 1897, and 
the regulations issued thereunder (K., 32, 33, 
34), as said act was a general act of Congress 



I 


dealing exclusively with tribal Indians and tribal 
property, and had no relation to the division of 
the funds received from the disposal of the lands 
ceded under the s])ecial Act of January 14,11889, 
and the special agreements entered into tihere- 
under; the distribution of said funds being gov¬ 
erned exclusively by section 7 of said special 
act and the agreements. j 

I 

ARGUMENT. 

The Question for Decision. 

I 

I 

There is but a single (piestion for decision iii this 

I 

case. Appellants contend that a right to share iii the 
monev pavments is governed and controlled exclnsivelv 
by Section 7 (K., 28) of the Act of January 14, 1889, 
as embodied in the agreements entered into thereniider, 
and that proof that a child is the lineal issue of a ihem- 
ber of one of the former bands or tribes enrolled on 

I 

the census rolls, alone entitles the child to enrollment 

i 

and to ecpial per capita shares in all interest payments, 
and in the ultimate distribution of the principal fund. 
Appellee contends that to be entitled to enrollment and 
to a per capita share in the annual interest paynlents 
and in the ultimate division of the principal fund^ the 
child must, in addition to being the lineal issue of an 
enrolled member of one of the former tribes or bands, 
have been horn to tribal membership, have received 
tribal recognition, have affiliated with the trihe\and 
resided on a tribal reservation, \ 


i 

i 
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If the additional requirements insisted upon by ap- 
})ellee are essential in order to share in the money 
])ayments, the decision of the court below was right. 


If these additional reiiuirements are not essential to a 


right, the decision of the lower court was wrong, and 


tlu* judgment should he reversed. 


Error of Appellee’s Contention. 


A})pellee's contention is based u])on the opinion of 
Solicitor Patt(‘rsoii, dated .January S, 1927 (K., ol-TO), 
adopted by the court below (K., 20). That opinion 
fails to piake any distinction between an allotnu-nt 
rif/hf^ wliich is governed exclusively by sections 1 and o 
of the Act of 1889, supra (K., 25-27), as embodied in the 
agreements a])proved .March 4, 1890 (K., 29), and a 
/•////// to sJtar(' })i the (listrlhnt'uni o/ tJir net jjroi'tools 
n'ccirt'fl from iJtc (-(‘(hul propcrtip which is governed 
exclusively l)y Section 7 (K., 28). 

Allotments were to be made (nilp to the then mem- 
Ixu's of the tribes or bands. The object and purpose of 
})reparing the census rolls in advance of the execu¬ 
tion of tlie agreements was to determine the true m(')n- 
hf'rsJiip of each baiul or tribe. This census roll was to 
be used ‘‘for the pur])ose of ascertaining whchher the 
t)roper number of Indians yield and give their assent” 
to the agi’eeinents, “and for the purpose of making 
the allotunntts and ])ayments hereinafter mentioned.” 
(Note.— Kach member of the tribe was to share in all 


TuoiK^y paynnnits to b(‘ made while he or she was in 
being. Sec. 7, K., 28.) When the agreements were 



I 


10 


executed, the tribes or bands were to be dissolvec^, and 
it was therefore essential that the census of meiinber- 
ship should l)e prepared ])rior to their dissolution. 
Kach member of the tribes or bands, as shown b^’ the 
census rolls, was to receive an allotment of land|upon 
j)r()of that he or she had rct^ovcd to and faken tip Jiis 

i 

nr Jicr residence on that part of the White Eartlij Res¬ 
ervation reserved for allotment purposes, or |upon 
])roof that he or she had been residing on the ^yhite 
Earth or Red Lake Reservations, or upon one (jf the 
ceded reservations, and was at the time of the remiovals 
living thereon, in which event the eiirollee coulc| take 
his or her allotment out of the ceded lands (R.| 27). 
Thus ntonhership in one of the tribes or band^ and 
residence, were essential prereipiisites to the right to 

*■ j 

an allot molt of land. 

\ 

The right to a distributive share of the net prot‘eeds 
received from the sale of the ceded lands, and tllie in- 
terest annuallv accruing thereon during the fiftvj-vear 

I 

period, is governed exclusively ])y Section 7 (I^., 28, 
2h)- 'idle only re(juirement to be therein found that 
the new-born child is the issue of an ancestor eipkdled 
on the census rolls. Section 7 directed that the net 
proceeds should be deposited in the treasury o|f the 
United States ‘Ho the credit of all the Chippewja In¬ 
dians in the State of Minnesota’' as a permanent fund, 
which should draw interest at the rate of 5 per ceiit per 
annum, payable annually for the period of fifty }[ears. 
One-half of the interest annually accruing on the jprin- 
cipal fund was to be paid “in cash, in ecpial shares, 
to the heads of families and guardians of oijphan 
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minors for,their use”; and one-fourth was to be paid 
annually “in cash, in e<iual shares, per capita, to all 
other classes of said Indians.” At the expiration of 
the fifty year period the permanent fund was to be 
divided “and paid to all of said Chippewa Indians and 
their issue then living, in cash, in equal shares. The 
provision j)roviding for the payment of one-half of the 
interest annuallv accruing to “heads of families and 
guardians of orphan minors,” might have been con¬ 
strued as providing for payments per stirpes, but it 
never has been so construed by the department, all 
payments having been made per capita (R., 28), and 
from March 4, 1890, when said agreements were en¬ 
tered into, to January 8, 1927, when the Patterson 
Opinion was filed, all persons whose names appeared 
upon the census rolls prepared by the Commission 
before the agreements were executed, and their issue 
iheroafter born, received per capita shares in all pay- 
nieiits of interest money, as well as all distributions of 
the principal fund authorized by acts of Congress. 

This ])ractice was in harmony with the letter and 
spirit of Section 7; was upheld and affirmed in the So¬ 
licitor's ()])inion of February 17, 1919 (H., 4()-51): was 
confirmed by the Act of April 14, 1924 (R., 35-36), and 
bv decision of the solicitor rendered November 6, 1924, 
in the case entitled “Application of Ralph L. Con¬ 
nors for back annuity payments," was again reaffirmed, 
the solicitor holding: 

“It is well settled by both court and depart¬ 
mental decisions that the right to participate in 
the distribution of tribal funds arising under 
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1 

I 


i 

I 


section 7 of the act of January 14, 1889] rests 
u])on a different liasis than does the ri^ht to 
an allotment out of tribal lands. The ;latter 
right is dependent ii])on tribal membership once 
existing (Oakes et al, v. United States, 172 Fed., 
oO')) and perchance residence on the reservation 
(Minnie II. Sparks, JG L. D., 234) while the 
former right is not de])endent upon enrollment 
or recognition bv the tribe as a member.’’ ! 

I 

I 

i 

The Patterson Opinion imi)oses as a condition pre¬ 


cedent to enrollment under Section 7 on the money- 

« 

})ayment rolls all of the recjuirements imposed l(v sec¬ 
tions 1 and 3 as a condition precedent to an allotment. 

i 


This is clear error. 


With this explanation I shall now consider the as¬ 


signments of error. 


Assignments of Error. 


Assignments 2 and G are co-related, and miiy be 
properly consolidated: . ! 


Assif/uiHci/fs 2 ai/fl G. | 

I 

1 

'rile trial court (K., 20) ado])ted the opinion of So¬ 
licitor Patterson, rendered January 8, 1927 (1?., 51- 
70). The Patterson ()])inion is based on the assump- 

i 

tion that tribal or band governments and tribal or 
band reservations have at all times existed atnong 
the Chii)pewa Indians of Minnesota since March 4, 
1890. This assumption has no basis either in law or 


j 


i 

i 


fact, as an examination of the agreements, and a con¬ 
sideration of what has actually transpired will dis¬ 
close. 

Long prior to ISSt), the Ihiited States ado})ted a deh- 

nite policy of dismem])ering Indian tribes, as evidenced 

I)V a series of acts. I>v Act of March .*>, ISh.") (1.*) Stat. 
* • 

.‘)S2), certain chiefs, warriors, and heads of families 
of the Stockridge Munsee Tribe were given the right 
to become citizens of the United States, u])on their 
dissolving all tribal relations, adopting the habits of 
civilized life, becoming self-supporting, and learning 
to read and s])eak the Knglish language. By Act of 
•March .‘1, 1871 (K. S., 2()7t)), further treaties witli 
Indians tribes were ])rohibit(‘d, and it was declared that 
t}u‘y should no longer be recognized as independent 
nations or tribes. By the Act of March 1875 (IS 
Stat., 4*20), the beiielits of the Homestead law were 
extended to “any Indian born in the Ibiited States, 
wlio is the head of a family, or who has arrived at 
the age of 21 vears, and who has abandoned, or mav 
hereafter abandon, his tribal relations.’- This act 
])reserved the right of any such Indian to a distribu¬ 
tive share of all annuities, tribal funds, lands, and other 
p]-oi)i‘rty. Then followed the Act of February 8, 1887 
(24 Stat., '*>88), which authorized the President of the 
United States to allot the lands of anv Indian tribe, 
and then declared that everv Indian born within the 
territorv limits of the United States who had volun¬ 


tarily taken u]) within said limits, his residence sep¬ 
arate and a])art from any tribe of Indians therein, and 
had adopted the habits of civilized life, “is hereby 


f 
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declared to be a citizen of tlie United States, and is en¬ 
titled to all the ri^*lits privileii:es and immunities of such 
a citizen, whether said Indian has been or not b|' birth 
or otherwise, a member of any tribe of Indians Iwitliin 

i 

the territorial limits of the United States, without in 
any manner impairing* or otherwise affecting the right 
to any such Indian to tribal or other property.!” By 
Act of August 9, 1888 (25 Stat., 392), any Indian 
woman thereafter married to a citizen of the United 
States was made a citizen thereof with all the fights, 
])rivileges, and immunities of such citizen, withdut im- 
y)airing or in any way affecting her right to anyj tribal 
property or any interest therein. ! 

The primary object of the proposal to all theitribes 
or bands of Chip})ewa Indians in the State of ^klinne- 
sota contained in the Act of January 14, 1889, was, as 
declared in the re])ort of the House Committee on 

I 

Indian Affairs, on the bill that became said act (H., 28), 
“to break up their tribal relations and make thepa full 
citizens,” in line with the then established govern¬ 
mental policy. The proposal was accepted ijy the 
Indians, and the Act of January 14, 1889, eit^ier in 
its entirety or by reference, was incorporated inievery 
agreement (K., 29). The ])urpose declared i|n the 
House re])ort was fully effectuated by the agreeitoents. 
Before the agreements were approved an ac<^urate 
census of the members of each band or tribe was!made 
(K., 26). Sufficient lands were reserved on the White 
Karth and Red Lake Reservations to make allotinents 
to all of the then membei’s of said tribes or bands as 

i 

shown by said census rolls. By the agreements ap- 


I 
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])rove(l March 4, 1890, all tribal lands of all the differ¬ 
ent bands or tribes of Chippewa Indians in the State 
of Minnesota, except the lands reserved on the White 
Karth and Ked Lake Reservations for allotment pur¬ 


poses, were ceded to the United States (R., 2G-29), 
and have long since been disposed of, and all the mem¬ 
bers of said tribes or bands, except the Red Lake Ihnid, 
were removed to, established their residence on, and 
were allotted lands on the White Earth Reservation, 
or were permitted to take their allotments out of the 
ceded lands on the reservation where they were living 


at the time the other Indians were removed to the 
White Earth Reservation (Section 3, R., 27). Upon 
taking their allotments thev became citizens of the 
United States (Act of Fel)ruary S, 18S7, 24 Stat. at L., 
388; Sec. 6). All of the lands on the White Earth 
Reservation were allotted (R., 29). By Act of June 
21, 19()(), 34 Stat. at L., at 353, all restrictions on the 
sale, encumbrance, or taxation of allotments made out 
of the reserved lands on the White Earth Reservation 
to mix-blood Indians were removed. The twentv-five 
year restrictive period contained in the allotment pat¬ 
ents has long since expired, and the fee to all allotted 
lands has passed to the allottees. Since March 4, 1890, 
there has been no tribal reservation in Minnesota, ex¬ 
cept the Red Lake Reservation, created under the Act 
of February 20, 1904 (R., 42, 44), with wITich we are 
not here concerned. 


Prior to March 4, 1890, the different tribes or bands 
maintained tribal organizations with chiefs and head¬ 
men, who w^‘re authorized to represent their tribes or 
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bands (R., 42, 44). Since ^larch 4,1890, there In^s been 

no tribal or band government, no chiefs, lieadihen, or 

( 

otlier officers of any tribe or band (R., 42, 44). i 
It is plain, therefore, that since March 4, 18^)0, the 
Chippewa Indians of Minnesota liave had no tribal or 
band government to which any child could have been 
born a citizen member, or could have been recognized 
bv or affiliated with; and no tribal or band reseiivation 
upon which any such child could have been bdrn, or 
could have resided upon. The ruling in the Patjterson 
opinion must therefore lie discarded, as it is‘based 
upon a ])urely fictitious, imaginary basis and would, 
if followed, exclude the enrollment of all children born 
since March 4, 1890, and defeat one of the primary 
pui-poses of the agreements, which was to extei^id aid 
to the issue of the originally enrolled Indian^ born 
during the fifty-year period. | 

Assignments 3, 4, 5, and 10 are so closely related that 

I 

they may be properly considered together. 

I 

1 

Assignments 3, 4, 5, and | 

i 

I 

I 

I 

Following the approval of the agreements on ilarch 
4,1890, the uniform practice was to enroll, immediately 
following their births, on the mone.V-payment rods, all 
children, grandchildren, or lineal issue of ancestors 
enrolled on the census roll made by the Commjission 
prior to the execution and approval of the agreements 

I 

(K., 39-44). The only proof recpiired was that the 

new-born child was the child of an enrolled parent; 

^ 1 ^ 


42: 



no iiKiuiry ])eing made as to the place of hirtli, or resi- 
d(‘iice of the cliild (test. Simon Miclialet, oHioer in 
c*hai\ee of enrollment work from 1901 to 1908, K., 40; 
William Dailey, in chai\i»-e of enrollment work from 
July, 1908, to (late, K., 41). Under tliis ])ractice, ap¬ 
pellants, Mary I., Amit K., and Kvelina Kadrie, cliil- 
drcui of Sarah Kadrie*, and ^-randchildren of .Mary 
I>laii‘, an oriuinallv (‘nroll(*d meml)er of the AVhite 
Karth Band, were (‘iirolled (R., JO). .March Jl, 1916, 
api)ellant, P>ertha Kadrie, was hoi-n. Ap])lication was 
made for her enrollment, and as she was horn “of a 
while father in Uanada," “away from the \Vhite Karth 
Res(*rvation," “amonii- the white ])eople,*' and her 
])ar(*nts had not “lived amonu', or afhliated with the 
Indians of the \Vhite Karth Reservation sinee her 
hii-th," slu* was denied enrollment hy the Indian Bu- 
r(*an .Vnirust 2, 1916 (R., Jl, 32), upon the mistaken 
assumption that hei* riiilits to enrollment were i;'ov- 
(*rned hy the provision eontained in the .Vet of June 7, 
1897 (R., 32), and the det)artmental regulations issued 
ther(‘under (R., 33, .‘>4). Xo atteni])! was ever made 
to ap])ly the .Vet of June 7, 1897, or the regulations 
issued thereunder, to the Uhi])pewa Indians in .Minne¬ 
sota until the year 1916, or for a period of 19 years. 

The .Vet of June 7, 1897 (R., 32), was a general act of 
(’ongress relating e.xclusivelv to tribal Indians and 
ti-ihal Indian ])ro])erty. It was enacted more than eight 
v(‘ars after (’ongress, hv the .Vet of Januarv 14, 1889 
(R., 25-28), had submitted to all the different tribes or 
bands of Uhi])])ewa Indians in .Minnesota the s])ecial 
])lan for the, dissolution of their tribal governments. 


and for tlie distribution of their entire estaties, and 

I 

more tlian seven years after the plan submitted had 
be(‘n ae('(‘]>ted ])y the ('hi])])e\va Indians in Minnesota, 
tlieir aeceptanee a])proved by the President oi^ March 
4, 1890 (K., 29), and their estates ceded to tlieiUnited 
States in trust, to ])c divided amon^* the persons desig¬ 
nated in the trust agreennnits. More than sevep years 
])rior to the Act of June 7, 1897, all tribal |covern- 
ments theretofore existing among the dilferen): tribes 
or i)ands of (1iij)])ewa Indians in Minnesota luiul been 
dissolved ])y the a])proval by the President of th(^ agree¬ 
ments, and the tribal ])roperties ceded under (wpress 
trusts. It is evident that even the Indian Bureau did 

j 

not consider the Act of June 7, 1897, and the 'regula¬ 
tions issued thereunder, as ap]:)licable to the (Jijppewa 
Indians of Minnesota, as no attempt was made to apply 
the provisions of said act to the (Jii])])ewa Indlians of 

I 

Minnesota until Ptlb, or nearlv 20 vears thereafter. 
Under the agreements approved March 4, 189(|, there 
was a complete settlement and disposition of lall the 
property of all the ditferent bands or tribes o|’ Chip- 
])ewa Indians u])on exi)ress terms. It is very d|)ubtful 
whether Congress ])ossess(‘d the power subsecpient to 
the agreements to disturl) rights that had atjtached 
thereunder (rJones r. Meehan, 175 U. S., 1), biit this 
(piestion need not be here considered, as it is fettled 
law that a subse(iuent statute, general in its jterms, 
does not repeal a prior S])ecial statute, unless |lie re- 
])eal of the prior special statute is expressly declared 
in the later general law, or unless the provisions of 
the general law are manifestly inconsistent with those 


I 

I 
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of the special, neitlier of which conditions here exist. 
The uniform rule is declared in Rodgers v. United 
States (185 U. S., 84, at 87-8), in these words: 

“It is a canon of statutory construction that 
a later statute, general in its terms and not ex- 
])ressly repealing a prior special statute, will 
ordinarily not atfect the special provisions of 
such earlier statute. In other words, where 
there are two statutes, the earlier special and 
the later general—the terms of the general broad 
enough to include the matter provided for in the 
special—the fact that the one is special and the 
other is general creates a presumption that the 
s])ecial is to be considered as remaining an ex- 
ce])tion to the general, and the general will not 
be understood as repealing the special unless 
a repeal is expressly named, or unless the pro¬ 
visions of the general are manifestly incon¬ 
sistent with those of the special.’’ 

'Fhe admission in evidence of the Act of June 7, 1897 
(K., 52), and the regulations issued thereunder (R., 
55, .54), over the objection and exception of counsel 
for appellants (R., 58, 59) was clear error. 

Thereafter, and during the same year (lOKi), the 
Su])erintendent at 'White Earth recommended that 
the names of appellants, Mary I., Amit K., and Evelina 
Kadrie, and a large number of other Indian children 
who has been born away from the former Indian reser¬ 
vations, be striken from the rolls. The recommenda¬ 
tions were ap])roved by the Indian Bureau, and the 
names of the children stricken from the rolls (R., 34, 
55). The cases of Mary I., Evelina, Amit K., and 


Bertha Kadrie were submitted to the solicitor as la test 
case, tile opinion in that case to g-overn in all similar 
cases (K., oo). By decision rendered February 17, 
1911) (K., 9)7), 4()-r)l), the solicitor reversed the action 
ot' the Indian Bureau and affirmed the practice that 
had obtained from March 4, 1S90, to 1916. Foll|)wing 
said decision the names of a])pellants, Mary L, Exielina, 
and Amit K. Kadrie were restored to the rolls aiid the 
name of Bertha ])laced thereon, and the names jof all 
other ehildren stricken from the rolls by the lindian 

I 

Bureau were I’estored thereto (K., 95). Und(^r the 
Solicitor's Opinion of February 17, 1919, and tollow- 
iiii*,- their births, Mailivan F., Marie, Dorothy, ijlmer, 
and Omar Kadrie, all children of Sarah Kadrie), and 
i»-randehildren of Mary Blair, were enrolled op the 
money-payment rolls, and all of ap])ellants received 
their per cai)ita shares in all money payments (K^, 35). 

Between 1916 and 1919 (durinii: which period the 
names of appellants, Mary 1., Evelina, and Aniit K. 

i 

Kadrie, and many other Indian ehildren of like status, 
were stricken from the money-payment rolls by Orders 
of the Indian Bureau, reversed by the Solicitor's Dpin- 
ion of February 17, 1919, and thereafter reinstidcM), 
annual interest ])ayments had been made to the Chip- 
])ewa Indians, and one-fourth of the principal I fund 
had been distributed under the authority contained in 
the Act of May 18, 1916 (39 Stat. at L., at 13.i), in 

I 

which said children, as well as other children borii dur- 
ini>- said ])eriod and of like status, had not heed per¬ 
mitted to particij)ate solely because of the ruling the 
Indian Bureau of 1916. The funds having beeii dis- 
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luirsod, and tlic Secretary liaviiie: no authority to en- 
(•roach upon the ])rinci|)al fund in order to pay tliem 
llie shares of which they had been unlawfully de])riyed, 
Coniiress, by the Act of A])ril 14, 1924 (K., 35, 36), 
authorized the Secretary to ])ay “out of any moneys 
bcloiiirin^-'to the (''hi])])ewa Indians of Minnesota, such 
amounts as he may lind due any persons of Chi])])ewa 
blood H'ltosr names man hcca ernaieoasUf omiffcd 

nr str'ieken from llw ('hippfat'a annniitf mils, or ivho 
n/a/f hare'hern or may hereafter be foiot/l entitled to 
enrol!}nent for annnitif patfments authorized bij Sec¬ 
tion 7 of the Aet of Congress approved Jannarif 14, 
1SS9" (K., 35). Und(‘r the authoi'ity contained in said 
act, all Indian children who were either refused en¬ 
rollment, or whose names were stricken from said 
money-])ayment rolls, durin<»- the })eriod from 1916 to 
February 17, 1919, were ])aid the shares in all mouey- 
l)ayments made durins^ said ])eriod to which they were 
entitled under the Solicitor's Opinion of February 17, 
1919 (K., 36). 

I>y the Act of April 14, 1924 (K., 35), Coni»Tess, in 
etfect, contirmed the construction of Section 7 giyen 
it in the Solicitor's Opinion of February 17, 1919 (K., 
4(5-50). “A construction of a statute by the legis¬ 
lature, as indicated by the language of subse(|uent 
enactments, is entitled to great weight'' (36 Oyc., 1142, 
“L(‘gislatiye ronstruction"). The Solicitor's Opin¬ 
ion of February 17, 1919, reaffirming the practice that 
had preyailed from March 4, 1890, was followed until 
eJanuary S, 1927. 


I 

i 


! 

I 

I 
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The uniform construction given the agreement^, fol- 

i 

lowing their approval on ]\Iarch 4, 1890, down to Janu¬ 
ary 8, 1927, or for a period of 37 years, during ivhich 
period the greater part of the trust estate wa$ dis¬ 
tributed, became a rule of property, and, unless that 
rule was clearlv erroneous, the loni>- continued uniform 

adherence to the rule is sufficient ground to regaijd the 

! 

(piestion as settled under the well-established do<>trine 
that, in cases of doubt, the executive practice aiid ex¬ 
ecutive interpretation of the statute will be treated as 
the true construction. i 


United States r. Tem])le, 105 U. S., 97; 26 Li. Ed., 
967. I 


Kuggles r. Ill., 108 U. S., 526; 27 L. Ed., 812. 
United States v. (Iraham, 110 U. S., 211); 28 
L. Ed., 26. I 

Edward's Lessee Darby, 12 Wheat., 206. 
Brown r. United States, 113 U. S., 568. I 
United States r. Hill, 120 U. S., 169-182.| 
United States r. Healey, 160 U. S., 136. I 


On January 8th, 1927, the then Solicitor for tlie de¬ 
partment rendered an opinion in tlie case of Jahe B. 
Andrews, applicant for enrollment on the mone\Lpay- 
ment rolls (R., 37, 50-70). In this opinion the Solicitor 
held that proof that the applicant was in fact the lineal 
issue of an ancestor originally enrolled by the Chip¬ 
pewa Commission did not alone entitle the applicant 
to enrollment, as held in the SobKator’s Opinion of 
February 17, 1919 (R., 46-51), and which had be^n ad¬ 
hered to by the department in practice for 37 years 

i 

I 





tlioretofore; that in addition tlioreto it must be shown 
lliat the ai)i)licant was a member of tlie tribe, had been 
i‘eeo,i»:nized, as such l)y the tril)e, and liad maintained 
tribal affiliation and residence' on a reservation (R., 
()9). The o])inion of the Solicitor of February 17, 
was overruled (R., 70). Followiiiir said o])inion, 
and on A])ril 10, 1027, citation was issued upon Sarah 
Kadrie, next friend, mother and natural .uuardian of 
appellants, to show cause why the names of ap])ellants 
should not he stricken from said rolls. Sarah Kadrie 
answered, .settin<»* up the descent of ap])ellants from an 
enrolled ])arent, their Indian blood, their ])revious en¬ 
rollment, anil the opinion of the Solicitor of February 
17, 1010. It was therein alleiced as an affirmative de¬ 
fense* that the rii»bts of appellants had been sepiarely 
})Ut in issue in lOld-lO, upon the same basic facts upon 
which the citation of April 10, 1027, issued, had been 
fully considered and determined in the o])inion of Feb¬ 
ruary 17, 1010, which o])inion had loni*- since become 
final, and that they were no Ioniser the subject of in- 
(juiry by the Secretary (R., .‘>7). October 1, 1027, the 
Secretary issued an order, slrikinj*; the names of ap¬ 
pellants from the rolls (R., 37-o8), and on Xovember 
21, 1!)27, the de])artment i>-ave formal notice that all 
further (listributivi* shares of tin* monev i)avments to 
any ])erson enrolled under the opinion of February 17, 
1!)10, would, be withheld and sus])ended, ])endin,e: fur¬ 
ther de])artmental action (R., MH), which action will 
de])end u])on the final decision of this case. 

The determination of the riirhts of a})])ellants by 
the o])inion of February 17, 1010 (R., 4()-ol), precluded 
further iiKpiiry by the de})artment except for fraud. 
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I 
1 

i 

If it were otherrsase there could be no permanency 

i 

to the rolls. If each succeeding- Solicitor could change 
and modify the decision of his predecessor upon the 
same facts and law, a condition bordering upouj chaos 
would at all times exist. Rights secured under section 
7, supra, are not subject to the whims and fancies of 
succeeding Solicitors. The case of United States v, 
Atkins (266 U. S., 220) is in point. The Court i|n that 
case held that the enrollment of a member of gn In¬ 
dian tribe by the Dawes Commission, when duly ap¬ 
proved, amounts to a judgment in an adversary 

1 

proceeding determining the existence of the individual 
and his right to membership, and that it could jiot be 

I 

annulled except for fraud alleged and proven. | 

In United States v. Moser, 266 U. S. at 24^2, the 

I 

Court says: | 

^‘The contention of the government sedms to 
be that the doctrine of res judicata doeis not 
apply to questions of law; and, in a sens^, that 
is true. It does not apply to unmixed questions 
of law. Where, for example, a court in decid¬ 
ing a case has enunciated a rule of law, the par¬ 
ties in a subsequent action upon a ditferent 
demand are not estopped from insisting that 
the law is otherwise, merely because the parties 
are the same in both cases. But a farf,\ques- 
flou, or right (tistwcflif adjudged in the original 
action cannot he disputed in a suhsequeiit ac¬ 
tion^ even though the determination was reached 
upon an erroneous view or by an erroneous ap¬ 
plication of the law. That would be to tiffirm 
the principle in respect of the thing adjudged, 

bz I 


! 

i 

i 

I 

I 
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but, at the same time, deny it all efficacy by 
sustaining a challenge to the grounds u])on 
which the judgment was based.” (Citing nu¬ 
merous cases.) ''A determination in reapert of 
the status of an individualy upon which his ripht 
to recover depevdSy is as conclusive as a d('vi¬ 
sion upon any other matter. (Citations.)” 


The defense interposed to the citation was a com])lete 

bar to further consideration bv the Secretary. The cita- 
tion should have been dismissed, and the ruling of the 

trial Judge in affirming the action of the de})artment 
was clear error. 


Assignment 7. 


The decision of the trial Judge (K., 20) was based 
ui)on the Solicitor's Opinion of January 8, 1027 (R., 
.71-70), and the Solicitor's Opinion ])urp()rts to have 
been based upon the decision in Oakes et at. v. United 
States (172 Fed., 30.7: K., 54-.7r), (JO^ 07). The order 
of the Secretary striking the names of a])pellants from 
the money-])ayment rolls (K., 38), cites the Oakes case, 
stiprOy as the sole authority therefor. An examination 
of the Oakes case will disclose that no ({uestion involv¬ 
ing the right to enrollment on the money-payment rolls 
under section 7, or to distributive shares of the net 
proceeds received from the sale of the ceded lands 
was therein considered or decided, or, under the juris¬ 
diction of the Court could have })een considered or de- 
cideil. The first paragraph of that decision makes this 
plain. The Court (at page 305) says: 
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i 


‘‘By their suit commenced and prdsecuted 
under Act Feb. 6, 1901, c. 217, 31 Stat. 760, the 
appellants asserted that they were entitled to 
have allotted to them in severalty, under Act 
Jan. 14, 1889, c. 24, 25 Stat. 642, certai)i speci¬ 
fied lands in the White Earth Indian Reserva¬ 
tion in Minnesota, that their applications for 
such allotments had been unlawfullv ddnied bv 
the officers chari>;ed with the allotmeni^ of the 
laiifls in that reservation, and therefdre that 
they were entitled to a decree recognizing and 
enforcing their rights to such allotmenisd^ 

I 

The Act of February 6, 1901 (31 Stat., 960), under 
which that suit was brought conferred jurisdiction 
only upon the Court to determine a right to afi ''allot¬ 
ment of land/’ It conferred no authority upon the 
Court to determine a right to share in the moiiey pay¬ 
ments under Section 7. The plaintiffs in that spit were 


(page 306) Jane B. Oakes, her daughter, Jane B. 
Jones, and her children, Jane Andrews and Cornelia 
Van Ettan Bent. Jane B. Oakes was born a member 
of the Mississippi band, was enrolled and recognized 
as such from the time of her birth until 1849. |In 1829 
she married a white man bv the name of Oakes and 
continued to live in the Chippewa country until 1849, 
when she and her husband removed first to Fdrt Rip¬ 
ley on the .Mississippi and later to St. Paul. iJane B. 
Jones was born a member of the Mississippi bpnd, en¬ 
rolled and recognized as such until 1849, whep she re¬ 
moved with her parents to Fort Ripley and then to St. 
Paul. Jane Andrews and Cornelia Van Ettin Bent 
were the children of Jane B. Jones by her fiifst mar- 


i 

I 


I 

I 

I 


I 

! 
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riage, and were born and reared in St. Paul. All of 
them were living in St. Paul when the Act of 1889 was 
passed. Shortly thereafter they asserted their rights 
to a-Ilofmoifs o/ land. In 1894, Mrs. Oakes and Mrs. 
Jones were enrolled on the supplemental census of the 
White Earth Mississi})pi Ohippewas, and the next year 
their names were dropped. Before applying for spe¬ 
cific allotments of lands. ^Irs. Oakes and Mrs. Jones 
removed to and took up their residence on the White 
Eartli Keservation. Tlie Court (at page 309) held: 


“We conclude that ^Mrs. Oakes and Mrs. 

I 

Jones, who formerly were members of the tribe, 
are within the saving provisions of the acts qf 
.March 3, 1875, and February 8, 1887, and so 
are eutitle<-l to share in the allotment and dis¬ 
tribution of the tribal property, the same as 
though thev had maintained their tribal rela- 
tions, but that Mrs. Andrews and Mrs. Bent, 
who never were members of the tribe, cannot 

derive anv benefit from anv of the acts men- 

• » 

tioned: and we reach this conclusion with 


greater satisfaction, because it is in accord with 
rulings of the Secretarv of the Interior in cases 
which are not distinguishable from this. Wil¬ 
liam Banks, 26 Land Dec. Dept. Tnt. 71; Minnie 
II. Sparks, 36 Land Dec. Dept. Tnt. 234.” 


T1h‘ Solicitor in the Opinion of February 17, 1919 
(K., 49-50), says: 

“77/e decision of the Circuit Court of Ap- 
pcals in Oakes r. L'nited States (172 Fed., 305, 
309) involved only the trust created under the 
act of 1889 as to reservation lands and their 
allotment^ and ivas not concerned icith the trust 
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as t(t distribution of tribal funds and their cur¬ 
rent interest yield. Tlio enjoyment of jin al¬ 
lotment ri^'ht places the allottee in immediate 
contact with others of the tribe, so that! there 
was more reason for holding it intended that 
none slionld enjoy tliat riiifht except those hav- 
ini;- not merely a share in the tribal blood but 
recoi^nized tribal membership. The Oakes case, 
wliilc eni])racing- statements aryuendo adverse 
to the construction here iriven the statiite, is 
not, in its conclusion u})on the ])recise subject 
involved, opposed to the views herein exi)ressed 
toucliine: the pro])er scope of distributibn of 

the trust fund and its interest vield. ' 

• 1 

“Underlying- the Oakes case and cited therein 
to sustain its conclusion, are two decisions of 
this De])artment—William Hanks (25 L. D., 71), 
an opinion ])y former Assistant Attorney-Gen¬ 
eral Van Devanter, who afterwards, as judge, 
rendered the decision in the Oakes case, resting 
in ])art on his own earlier opinion; and ^Jinnie 
11. S])arks (dO L. 1)., 254). | 

“In William Hanks, supra, tlie Secretary of 
the Interior was advised that a member of the 
Sac and Fox tribe of Missouri Indians whjo had 
severed his tribal relations and resided; at a 
distance from the tribe, but whose tribal rights 
came within the ])rotection of the act of:June 
7, 1S97, supra, was still entitled to an allotment 
as if his name were still on the original hdbal 
roll, but that his children were not so entitled. 

“In Minnie H. Sparks, supra, it was held that 
while residence upon the White Earth Reserva¬ 
tion was a condition ])recedent, under the acts 
of January 14, 1889, siipra, and A])ril 28,| 1904 
(55 Stat., 559), to the right to an allotment 
thereon, it was not a condition of the right to 


i 

I 

I 

I 

i 
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share in llie tribal annuities. This cleeisioii 
rests, arfiKcml(), upon the izfovernmental policy 
of enconra.uini*- the Indians to abandon tribal 
relations and ado])t the habits of civilized life. 
It would not be furtherance of that policy to sub¬ 
ject Indians so doiniz: to forfeiture of annuities 
for their children afterwards born a])art from 
the res(‘rvation, while j)reserving their own an¬ 
nuities.’’ 


The rulinii’s of the Solicitor in the Opinion of Feb¬ 
ruary S, lb27 (K., of the Secretary (K., M7, »5S), 

and of the judiix* below (K., 20), that the Oakes case de¬ 
cided any (question pertaining to a rii»:ht to share in the 
funds under Section 7 were erroneous, and should be 
corrected. 

Assifpnucnt 1. 

The (’onrl (K., 20) aOirined the Patterson Opinion 
and dir(‘ct(‘d that the petition be dismissed, addinii*: 

“I am influenced also bv the fact that the Sec- 
I’etai’v of the Interior has a wide discretion in 
determinini;- (fifcsf/oHs of latr as well as of fact.” 


'rinu'e is no (jnestion of fact in this case. It is con¬ 


ceded by a])i)(.‘lh‘e that a])})ellants are the children of 
an (‘iirolled ])arent and li-randparent. The ai::reements 
(h*siunated the beiieticiaries, leavini^ to the Secretary 
merely the identification of the persons. The aii’ree- 
ments desii^nated the oriii’inal enrollees and fJieir issue 


as the sole beneficiaries of the money payments. The 
Secretary found as a fact that appellants are the issue 
of original enrollees. When he identified them as such, 


•■>0 


his discretion was exhausted, and there remained 
merely the performance of tlie ministerial duty of pay¬ 
ing* appellants their per capita shares of the mpney 

I 

payments. He possessed no power to strike tjheir 
names from the rolls or to withhold their shares iii the 
payments. j 

United States ex rcl. Besaw r. Work, 6 Fedi, 2d 
Ser., p. ()94. 

Work V. United States rx rcl. Gouin, IS Fedl, 2d 

Ser., p. 820. I 

i 

I 

The latter case decided the right of a Minnejsota 
Ghi])])ewa Indian, born to tribal membership, and !who 

i 

resided on the White Earth Reservation prior to 1|883, 
when she left the reservation, to a share in the money 
payments under Section 7 (R., 28), which had teen 
denied her by the Secretary. At })age 821 this Cturt 
said: ’ ^ I 

I 

‘‘It appearing that plaintiff was a Chippewa 
Indian in ^Minnesota at the time of the })as!f;age 
of the act of 1889, and entitled to ])articipate in 
the benefits of that act, the duty of the Secre¬ 
tary to effect payment was merely ministerial. 
Ballinger r. P^rost, 210 U. S. 240, 30 S. Ct. 1838, 
34 L. Ed. 464; Lane r. Iloglund, 244 U. S. il74, 
37 S. (3. boS, 61 L. Ed. 1()()6; Work r. Afoi^ier, 
261 U. S. 353, 43 S. Ct. 389, iu L. Ed. 693.’!’ 


The trust agreements having invested the original 
enrollees and flu'ir issur with distributive pei* calpita 
shares in all money payments, and it being conceded 
that a])pellants ai*e Vmral issitr of an enrolled mother 
and grandmother, appellee had no power to strike tfieir 
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names from the rolls or to divest them of their shares 
ill the money payments, and the rnliiii*: of the trial 
court was clear error. 


As.^iqnment 9. 

U])on the insistence of counsel for appellee, there 
were included in the bill of exce]itioiis (R., ‘io, 39, 45), 
objections of counsel for a])pellee to the introduction 
of certain evidence offei’ed by a])])ellants. The motions 
were separately overruled, and excejitions noted. Xo 
ap])eal, nor cross-appeal, was prosecuted by aiipellee, 
and the exceptions noted were waived thereby. The 
inclusion of this matt(‘r in the record was clearlv im- 
])ro})er. 3'liis is broiiii-ht to the attention of this Court 
in view of a practice arisin< 4 - in the lower courts, which 
apparently sanctions such procedure. 


Assignment 8. 

From the foregoini»- it is obvious that the court below 
erred in refusini** to i»-rant the writ of mandamus as 
prayed, and in dismissini»* appellants' petition. 


Conclusion. 

'Fhis is a test case (U‘siiin(‘d to detcn’mim* the riu’hts 
of Indian ichildren to share in tin* nion(‘y ])aynn‘nts 
iin(h‘r Section 7 (K., l2S). If birth and continued resi¬ 
dence upoM a tribal rc‘servation, r(‘coii’nition by a tribal 
iiovernnuMit, and association and affiliation with tribal 
nieinlHU's are essential prere<iuisites to a share in the 
money ]iayments, as held in the Solicitor's Opinion of 
January S, 1927 (R., 51-70), then no child born to an 
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original enrolled parent since March 4, 1890, has had 
anv riiirht to share in the distributions that have oc- 

» I 

curred, or in future distributions, for during said 
period there have been no tribal reservations! and no 
tribal governments. From March 4, 1890, to January 
8, 1927, or for a period of 37 years, the annual interest 
payments and two-thirds of the principal fuiid have 
been disbursed among the original enrollees aijid their 
issue, in conformity with the practice that at ajl times 
obtained prior to the Solicitor’s Opinion of January 
8, 1927. During that period several million I dollars 
have been disbursed to the ‘^issue^^ of the original 
enrollees. If the Solicitor’s Opinion of January 8, 
1927, reversing as it does the entire practice thereto- 

i 

fore existing, is the law, then a liability would] attach 
to the Government of the United States for the several 
million dollars heretofore paid to the ‘‘issue,” ^nd all 
distributions in the future would be confined |o such 
of the original enrollees as are alive at the time the 
future payments are made. The disastrous effects of 
such a ruling must be apparent. i 

Counsel for appellants respectfully submits tliat the 
judgment of the lower court was erroneous, that it 
should be reversed and the cause remanded With in¬ 
structions to grant the writ of mandamus as prayed. 

I 

Respectfully submitted, | 

WEBSTER BALLINGER,! 

Attorney for Appellmts, 

\ 
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In the Court of Appeals of the District of 

Columbia 

i 

October Term, 1928 | 


No. 4780 I 

United States of America, ex rel, M^ry I. 
Kadrie et al., by Their Next Friend, Mother and 
Natural Guardian, Sarah Kadrie, appellant 

I 

Roy 0. West, Secretary of the Interior, 

appellee I 


BRIEF OF APPELLEE 


THE OPINION OP THE COURT BELOW | 

I 

This was a suit in mandamus, with trial, ^ jury 
being waived. The full text of the Opinion lof the 
Supreme Court of the District of Columbia, onl which 
appellant, plaintiff below, bases her claim o^ error 
follow’s: I 

On the vrhole, I am inclined to agre'e with 
the Solicitor of the Department in thb Pat¬ 
terson Opinion, and, therefore, the petitipn will 
be dismissed. I am influenced also by the 
fact that the Secretary of the Interior! has a 
wide discretion in determining questions of 
law as well as questions of fact. (Tr. p.|20). 

( 1 ) I 
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The decree was entered April 12,1928. (Tr. p. 20.) 
In it the Court ^^finds the issues in favor of defendant 
and against plaintiffs,” adjudging that plaintiffs 
take nothing herein, and that defendant recover his 
costs.” 

THE FACTS 

The Stipulation defining the facts (Tr. p. 25) is of 
considerable length and contains much that is bur¬ 
densome and not germane to the issue. As viewed 
by counsel for appellee, the issue may be thus briefly 
stated: Sarah Blair, a Chippewa tribal Indian, in 
1909, married Mall Kadrie, a native of Syria, who 
was then a duly naturalized citizen of the United 
States. She abandoned her tribal relations, adopted 
manners and customs other than tribal by removing 
with her husband to Canada, where she remained 
until after the birth of the first four of her nine chil¬ 
dren on whose behalf this action was brought. She 
never lived with her tribe thereafter as a tribal Indian, 
and none of her children was ever recognized by the 
Chippewa Indians as a tribal member. Sarah 
Kadrie^s Indian rights are not involved, it being 
understood and admitted that she lost none of them 
by her marriage and removal from the reservation. 
The sole question, in the first instance, is the right, 
if any, of her j children to participate in property 
admittedly tribal, to wit, the income accruing to the 
fund created by Section 7 of the Act of January 14, 
1889 (25 Stat. 642). (Tr. pp. 4, 28.) In some way, 
not clearly disclosed, the names of three of these 
children w’ere placed on an early annuity or money 
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I 

i 

j 

payment roll, and their specific status was hot dis¬ 
covered by the Indian Office until the year 1917. 
By direction of the Commissioner of Indian Affairs 
their names were then stricken from such rpll, and 
annuities withheld from them. On appeal froba such 
action the Secretary of the Interior referred the ques¬ 
tion involved, for formal opinion, to the l|)epart- 
ment's Solicitor, who on February 17, 1919, rendered 

the opinion kno'^^m as the ‘^Mahaffie Opinioii’^ (Tr. 

1 

p. 46). In harmony with the conclusion thereof, 

I 

relator^s children then living, and as thereafter born, 
were enrolled, and until recently all have received 

I 

annuities. That opinion, in brief, declared that any 

! 

child, grandchild, and so on, because it possessed the 

1 

Indian blood of an ancestor-enrollee, was entitled to 
participate in the interest accretions to the said fund. 
This rule was followed until January, 1927, when the 

i 

status of such enrollees again was specifically brought 
to the attention of the Department, and the Solicitor 
being again called on for an expression of his Official 
opinion declared the former rule to be basbd on 
improper premises, and therefore erroneous. | This 

opinion is known as the Patterson Opinion bnd is 

1 

hereinafter discussed. j 

i 

ASSIGNMENT OF ERRORS j 

By assignments of error 1, 2, 3, 4, 5, 6, ajnd 7 
(Tr. p. 21) appellant assumes that the Court pade 
various affirmative findings and specific hol4ings. 
The effect of predicating error thereon places the 
lower court in an extremely improper attitude before 
this Court, as no specific findings, either of lajw or 
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fact, were made. Thereby unwarranted assumptions 
of law are injected into this appeal. For example, 
appellant assumes in assignment numbered 1 that 
the court has held that defendant ^Svas not bound 
by the plain language of the agreements creating the 
fund and defining the rights of those entitled to 
share therein.’’ This is wholly unfair, and can 
neither reasonably nor consistently be assumed from 
the opinion of the Court or its decree, and plainly 
is the very antithesis of the Court’s intention. If, 
therefore, all these assumed grounds of error are to 
be disregarded, only grounds numbered ^^8,” ^^9,” 
and ^^10” remain for consideration. Appellee is 
content to proceed on such an assumption. 

Ground numbered ^^9” asserts error, based on the 
action of the court in signing the Bill of Exceptions, 
with objections and exceptions of counsel for de¬ 
fendant saved and taken on the trial appearing 
therein. Apparently such matter is neither reversible 
error, nor is it material one way or the other to the 
validity of the Court’s judgment on the issues. If it 
constitutes surplusage, the Court will ignore it. But, 
as it occurred on the trial exactly as shown (Tr. 
p. 45) and as an incident thereof is not disputed, in 
the interest of a full and fair report to this court it 
has a proper place in the transcript. Moreover, it 
does not hurt appellant in the least, and if error at 
all it is harmless error. 

Ground No. 10 (Appellant’s Brief, p. 16) is what 
it appears to be—an inconsequential afterthought. 
Plaintiff offered in evidence the stipulation contain- 
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ing the objectionable law, himself, and his objection, 
naturally, can go to its relevancy alone. It! was ad¬ 
mitted in evidence. By reading it, its relevancy 
will be clearly perceived. (Tr. p. 32.) | 

Ground No. 8 remains as the sole proposition 
raising for discussion any question of error, and it is 
broad enough to include any error which may be 
properly considered on this appeal. 

ARGUMENT | 

8. The Court erred in refusing to grant the Writ of Manda¬ 
mus as prayed, and in dismissing Relator’s petition 

I 

We deny the statement of the text and assert that 
the court did not commit error. At least onfe oppor- 

I 

tunity was presented when it might have disposed 

i 

of this proceeding on questions of law” prior to the 
trial. This w”as followed at the trial with the mo- 

I 

tions appearing in the Bill of Exceptions (Tr. pp. 

! 

25, 39, 45) based on the same propositions I of law. 
The case was submitted on a stipulation (Tf, p. 25) 

I. 

offered in evidence by plaintiff with objections to 
paragraph 8 (Tr. p. 38), together with depositions 
taken on behalf of plaintiff. After a demijirrer to 
plaintiff’s evidence w^as overruled, defendant! rested, 
introducing no evidence. I 

This appeal may be settled on the jurisdiction of 
the Court to make up the yearly annuity roli of the 
Chippew'a Indians. The petition specifically $eeks to 
invoke interference by the Court with the finding of 
the Secretary, prays a finding by the Court | to the 
contrary, and the exercise of its coercive ! power. 


through mandamus, to substitute its opinion for that 
of the Secretary—in other words it seeks to have the 
Court make ,up this roll. But the preparation each 
year of the annuity roll is requisite to the full and 
proper administration of Section 7 of the Act of 1889 
by the Secretary of the Interior. The Act estab¬ 
lishes the undisputed character of the fund as tribal, 
and fixes the general status of those who shall be 
permitted to participate therein. In making up said 
roll it is essential that the qualifications of each in¬ 
dividual applicant be examined, and his right to par¬ 
ticipate in the fund ascertained before he is entitled 
to be enrolled as an annuitant. The Court below 
has not undertaken to designate these claimants as 
belonging to any class mentioned in the Act, but the 
reasonable inference to be drawn from its decree is 
that they belong to none of them. Let us examine 
the Act. 

THE ACT OF 1889 

The act of January 14,1889 (25 Stat. 642), provides 
for the making of a roll or census of the Chippewa 
Indians in Minnesota. A Commission was delegated 
the power to make this roll. In due course the roll 
was made. Its purpose was threefold: 

1. To ascertain and enroll all the Chippewas in the 
State of Minnesota. 

2. To provide a means of ascertaining whether or 
not a sufficient number, as provided by the Act, shall 
ratify the Act in an agreement therefor to be made to 
the President and to be approved by him. 


7 


3. To provide the basis for the payment of money 
the allotment of tribal lands in accordahce with 
the Act. 

i 

After the making and approval of the ori^nal roll 
by the Commission and its discharge, the Secretary 

i 

of the Interior added thereto the names pf some 

i 

Indians who were entitled to be enrolled theiieon, but 
whose names had been omitted therefrom. I 

The fund in question was created by section 7 of 
the act, and a distribution of the income, or| interest 
accruing thereto, was authorized by said | section. 
In order to properly distribute said fund, the Secre¬ 
tary of the Interior caused to be prepared certain rolls 
which have been designated herein as ^‘Supplemental 
or Annuity Rollsor “money payment rolld.’^ The 
fund being a tribal fund, it was understood from the 
act, and acted upon by the Secretary of the Interior, 
that accruing interest should be distributed ^o tribal 
Chippewa Indians in Minnesota. It was intended by 

the Secretary that only tribal members should be 

[ 

enrolled and receive money therefrom, but, notwith¬ 
standing, names of those not entitled crept o|nto said 
roll. Each year because of births, deaths, | and re¬ 
movals it became necessary to revise the roll |by add¬ 
ing those legally entitled and eliminating thpse who 
were not so entitled to receive a share of said I income. 
This was done upon the best information which was 

I 

obtainable from the original rolls, the Indian A.gency, 
the various Government officials located amdng said 
Indians, and by the submission of proposed names, 
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and proposed action relative to names appearing 
thereon, to the Tribal Council which was composed 
of some of the older members of the Chippewa Tribe 
in Minnesota. From such information, gleaned from 
year to year as said rolls were revised for annual pay¬ 
ments, names were necessarilv added and others 
stricken. The constant polic}’, however, was to pay 
only tribal Indians, and to avoid paying those who 
were born apart from the tribe and who were not 
recognized by it as tribal Indians. This policy was 
approved bv the decision in the case of Julia B. 
Oakes v. United States (172 Fed. 305) rendered by the 
United States Circuit Court of Appeals for the 
Eighth Circuit on May 21, 1909, and was continued 
as closely as it was possible to follow it under the cir¬ 
cumstances and conditions wherebv information was 
obtained and obtainable relative to the various 
enrollees until the opinion rendered by Solicitor 
Mahafhe in 1919. (Tr. p. 46.) His opinion grew 
out of the discoverv of a number of names on the roll, 
including some of relator’s children, which it was be¬ 
lieved bv the Secretarv should be stricken therefrom, 
and preliminary to so doing the question was sub¬ 
mitted to the Department’s Solicitor. 

THE MAHAPFIE OPINION 

This opinion overturned the rule and policy there¬ 
tofore continuously in effect, by holding in sub- 

I 

stance that any descendent of an original enroUee- 
member, regardless of where born and li\dng and 
regardless of the degree of Indian blood by such 
descendant possessed—that is to say, children. 
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grandchildren, and so on—by reason of being issue 
or issue of issue of such enroUee-member were 
entitled to participate in said distribution, j Follow¬ 
ing said opinion, those names under consideration 
were replaced or allowed to remain thereon and 
others having a like status were added from time 

i 

to time. After a few years^ experience in following 
this rule, it was brought to the attentioik of the 
Secretary by the application of Jane Andrews, who 
was denied enrollment and allotment by tlie Oakes 
case, supra^ for a pro rata share of the cjhippewa 
tribal funds, that to continue a policy based! thereon 
would be ruinous to the tribe and in tirpe cause 

i 

such a wide distribution of its fund that it yould be 
of little benefit to any individual member. The 
Secretary of the Interior, believing that the! latitude 
in enrollment was extending entirely bej^ond the 
realm of reason under the Mahaffie opinion, and 
that those enrolled and receiving a pro rata share 
as a direct result thereof, in the main, ^’ere not 
entitled thereto because not recognized, affiliated 
with, or born to tribal membership, resiibmitted 

_ i 

the question to the Sohcitor of the Department, 
who rendered an opinion thereon, knowif as the 
Patterson Opinion of January 8, 1927, whi<bh is set 

j 

forth verbatim in the record (Tr. p. 51) i^ hereby 
referred to and made a part of this brief. | 

THE PATTERSON OPINION | 

This opinion is well considered and covers |the sub¬ 
ject exhaustively. There is nothing to be added to 
it. It follows the weight of the decision^ of the 


courts and reaffirms the policy formerly in effect 
in the Interior Department, which was confirmed in 
the Oakes case. It holds that the mere possession 
of some degree of the blood of an original enrollee is 
not the proper basis for participation in the income 
derived from the tribal fund created under the provi¬ 
sions of section 7 of the act of January, 1889, but 
that tribal birth, affiliation, and recognition form 
the proper basis therefor. Mere removal and sepa¬ 
ration from the tribe does not affect the rights of 
the member so removing, but children born away 
from tribal environments under the customs and 
habits of civilization, and whollv unidentified with 
anything of a tribal nature except the mere posses¬ 
sion of some degree of Indian blood, clearly dis¬ 
tinguishes such children from those who are born in 
the Indian communities, on the Indian reservations, 
into Indian tribes as members thereof, and who are 
recognized as being tribal Indians by the rest of the 
tribe. 

TBEBES, BANDS, RESERVATIONS 

The tribal relation has always been maintained by 
the Chippewa Indians. It is maintained by the 
Chippewa Indians in Minnesota. They reside in 
great numbers wdthin the various reservations, 
w’herein they were allotted under the provisions of 
the Act. They maintain their tribal councils, they 
meet together annually, and Congress continually 
appropriates money to pay the expenses of their 
annual meeting. Nowhere appears any act of Con¬ 
gress expressly dissolving their tribal existence; and, 
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on the other hand, in almost every volume of the 
Statutes at Large since the passage of saiid Act of 

j 

1889 Congress has expressly recognized the^ existence 
of the tribe, the reservations, the various ijands into 
which the tribe is subdivided, and the necessity for 
governmental supervision of the Chippewa Indians 
as such. ; 

The courts have been consistent throughout the 
entire period of our governmental dealings with the 
Indians upon the subject of the lack of jurisdiction 
in the courts to take any part in determining when 
tribal relations shall cease, even holding that such 
question is wholly a political one and for the deter- 

i 

mination of Congress, or the Executive Department 
of the Government charged with the cate of the 
Indians. i 

The Interior Department has consistently from the 
beginning recognized the existence of the Chippewa 
Tribe and of its councils in the State of Minnesota. 
It has submitted many questions to the councils of 
the various bands regarding membership in the tribe 
and the payment of annuities from the tribal fund. 
It maintains an agency and an Indian agent who has 
charge and supervision, under its direction, of the 
Chippewa Indians, and Congress appropria|:es annu¬ 
ally for its maintenance. (Pet., par. 7, Tr. pp. 6, 39, 
40.) No departure has been made by the Depart¬ 
ment from the long-established custom of sijbmitting 
to said Chippewa Tribe such questions as require 
ratification by it, and it will be observed by the court 
that Congress quite recently provided that the tribe 

I 

! 

i 

I 

S 

I 
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should ratify and accept an act authorizing the dis¬ 
tribution of the sum of $100 to each member from this 
particular tribal fund before such act might become 
operative. The act was duly ratified as provided 
therein and the payment duly made. (42 Stat. 221.) 

The conferring of citizenship on the Indians is not 
incompatible with the guardianship of the Govern¬ 
ment over them and their property. 

In United States v. Noble (237 U. S. 74) the court 
held: 

The Quapaw Indians are still under national 
tutelage. The guardianship of the United 
States continues notwithstanding the citizen¬ 
ship conferred upon such allottees. (1st 
Syllabus.) 

The Quapaws are still under national tute¬ 
lage. The Government maintains an agency, 
and pursuant to * * * treaty * * * 

an annual appropriation is made for education 
and other assistance. (Page 79.) 

The guardianship of the United States con¬ 
tinues notwithstanding the citizenship con¬ 
ferred upon the allottees. United States v. 
Celestine, 215 U. S. 278, 291; Tiger v. Western 
Inv, Co., 221 U. S. 2SG, 315, 316; Hallowell v. 
United States, 221 U. S. 317, 324: United 
States V. Sandoval, 231 U. S. 28, 48. (Page 
79, 80.) 

The following was approved and cited in United 
States V. Sandoval (231 U. S. 28, 46): 

* * * It mav be taken as the settled 

doctrine of tliis court that Congress in pursu¬ 
ance of the long established pohcy of the 
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Government, has a right to deterihine for 
itself when the guardianship which been 
maintained over the Indian shall cease. It is 
for that body and not for the courts to deter¬ 
mine when the true interests of thq Indian 
require his release from such conditioni of tute¬ 
lage. Tiger v. Western Inv. Co. 221 Ui S. 286, 
315. I 

Also on page 47, ibid.: | 

As was said in United States v. tdolliday 
{supra) j '^In reference to all matters; of this 
kind it is the rule of this court to follow the 
executive and other political departnients of 
the Government, whose more special iduty is 
to determine such affairs. If by therb those 
Indians are recognized as a tribe, this court 
must do the same. If they are a l[ribe of 
Indians, then b}^ the Constitution ;of the 
United States, they are placed, for ; certain 
purposes, within the control of the laws of 
Congress.^’ ! 

In the case of United States v. Dewey Coiinty (14 
Fed. 2d, 784) the Judge of the United States Court 
for the District of South Dakota in passing I on the 
question of the taxation of Indian lands by tl^e State 
adopted and used verbatim the following quotations: 

j 

It is said that the State has conferred uoon 
these Indians the right of suffrage, anq other 
rights that ordinarily belong only to citizens, 
and that they ought therefore to share the 
burdens of Government, like other I people 
who enjoy such rights. These are considera¬ 
tions to be addressed to Congress. It^ is for 
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the legislative branch of the Government to 
say when these Indians shall cease to be de¬ 
pendent and assume the responsibilities at¬ 
tached to citizenship. This is a political 
question which the courts may not determine. 
We can onlv deal with the case as it exists 
under the legislation of Congress. United 
States V. Rickert (188 U. S. 436, 445). 

Of course, when the Indians are prepared to 
exercise the privileges and bear the burdens 
of one sui juris the tribal relation ma}’ be dis¬ 
solved and the national guardianship brought 
to an end; but it rests with Congress to de¬ 
termine when and how this shall be done, and 
whether that emancipation shall at first be 
complete or only partial. Citizenship is not 
incompatible with tribal existence or continued 
guardianship, and may be conferred without 
completely emancipating the Indians or plac¬ 
ing them beyond the reach of Congressional 
regulations adopted for their protection. 
United States v. Nice (241 U. S. 597, 598). 

When thev shall be led out of the state of 
dependency and pupilage, entitled to the care 
and protection of the Government, it is for 
the United States to determine without inter¬ 
ference by the courts or by any State. The 
Government would not adequately discharge 
its duty to these people if it placed its engage¬ 
ments with them upon a basis merely of con¬ 
tract and failed to exercise any power it pos¬ 
sessed to protect them in the possession of 
such improvements and personal property as 
were necessary to the enjo^mient of the land 
held in trust for them. In re Rickert, supra. 


The Yankton Sioux Indian Reservation m South 

j 

Dakota originally embraced 400,000 acres.; It was 
created for the use of said tribe. A considerable part 
of it was allotted in severalty to the members of the 
tribe, the allotments being in small tracts Scattered 
throughout the reservation. By an agreen^ent with 
these Indians, dated April 19, 1858, ratified by 28 
Stat. 319, it was provided that '^No intoxicating 
Uquors * * * shall ever be sold or giyen away 
upon any of the lands by this agreement c^ed and 
sold to the United States, nor upon any other lands 
within or comprising the reservations of the Yankton 
Sioux. * * * In construing this tileaty the 

United States Supreme Court, in the case of Perrin v. 
United States, 232 U. S. 480, 481, Mr. Justice Van 
Devanter rendering the opinion, held as follbws: 

Some of the allotted lands were subsequently 
disposed of pursuant to express authority from 
Congress, and those remaining approach 100,- 
000 acres, occupied by more than 1,500 
Indians. The trust period has not| expired, 
nor has the tribal relation of the Indians been 
dissolved. An agent or superintenjdent re¬ 
mains in charge of their affairs, and I they are 
still wards of the Government. 

The ceded lands, excepting sonie small 
tracts retained by the Government as sites for 
an Indian agency, Indian schools, |and the 
like, were opened to disposition uhder the 
homestead and townsite laws * * \ * and 

have largely passed into private ownership. 
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These i Indian Tribes are the wards of the 
Nation. They are communities dependent on 
the United States. * * * From their very 

weakness and helplessness so largely due to 
the course of dealing of the Federal Govern¬ 
ment with them and the treaties in which it 
has been promised, there arises the duty of 
protection and with it the power. This has 
always been recognized by the Executive and 
b}^ Congress and by this Court, whenever the 
question has arisen. United States v. Kagama, 
118 U. S. 375, 383. 

The power of the Government to deal with, con¬ 
trol, and protect the property of restricted Indians 
is absolute. It is for Congress to determine when 
this power must be exercised and how long it shall 
continue. 

United States v. Thurston County, 143 Fed. 
287. 

Blanset v. Cardin, 256 U. S. 318. 

Olney v. McNair, 177 Pac. 641. 

In the case of Winton v. Amos, 255 U. S. 373, 
Congress dealt with that faction of the tribe that 
did not go with the other Choctaws to Oklahoma 
and who were not recognized by the tribe as members, 
and in the jurisdictional act designated an Indian as 
Chief on whom service could be made. These 
Indians had no particular tribal organizations, yet 
Congress legislated for them as a tribe, and the Court 
said, p. 391 of opinion: 

It is thoroughly established that Congress 
has plenary authority over the Indians and all 
their tribal relations, and full power to legis- 
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late concerning their tribal property. The 
guardianship arises from their condjtion of 
tutelage or dependency; and it redts with 
Congress to determine when the relaMonship 
shall cease; the mere grant of rights ofi citizen¬ 
ship not being sufficient to terminate it. 

The division of the Chippewa Tribe of ilndians 
into various bands and their continued exisience as 

j 

separate entities has been repeatedly and Continu¬ 
ously recognized by Congress and the Interior De- 

\ I 

partment from the passage of the act of January 14, 
1889, down to the present time. This is ! empha¬ 
sized by the various acts of Congress. It lis espe¬ 
cially stressed by Congress in the act of l^ay 14, 
1926 (44 Stat. 555), which expressly recognizes the 
existence of the tribe of Chippewa Indians, the 
various bands thereof, and vests them as sdch with 

I 

authority to sue the United States in the Court of 

I 

Claims, after employment of counsel. Section 5 

i 

provides (italics supplied)— | 

I 

If in any suit by all the Chippewas of I Minne¬ 
sota it appears to the court that any Jband or 
hands of said Indians are, or claim tojbe, th 
exclusive legal or equitable owners, I or are 
entitled to, or claim a legal or equitable |interest 
greater than an equal distributive sh4re with 
all the Chippewa Indians of Minnesota, in the 
proceeds of any judgment or decree that may 
be entered or passed in settlement i of any 
claims submitted hereunder, the coi:^t may 
permit or of its own motion compel saidiband or 
hands to he made parties to any snch suit so that 


18 


their, rights may be fully and finally deter¬ 
mined: Provided, That nothing herein contained 
shall he construed as conferring jurisdiction on 
the court to entertain and hear complaints or 
claims of a purely individual nature. In the 
event, that any hand or hands of said Indians 
are made parties to any suit herein authorized, 
the Secretary of the Interior shall ascertain in 
such manner as he shall deem best, the attorney 
desired by a majority of said Indians, and shall 
permit the emplo\Tnent of an attorney under 
contract to represent them as provided by 
existing law, the compensation to be paid said 
attorney to be fixed bv the Secretary of the 

' w ^ 

Interior and paid out of any money in the 
Treasury to the credit or said hand or hands of 
said Indians. 

Other acts of Congress, specifically recognizing the 
existence of the various Chippewa Indian Reserva¬ 
tions, the Indian tribes or bands, a Chippewa Council, 
a Chippewa tribal fund belonging to the Chippewas in 
the State of Minnesota, and the power of such tribe to 
act in the ratification of an act of Congress (Act of 
November 19, 1921, 42 Stat. 221), seems to definitely 
settle the fact that Congress has never dissolved the 
tribe, the bands, nor lost sight of the existence of the 
Indian reservations. 

The Secretary of the Interior is hereby 
authorized to advance to the Executive Com¬ 
mittee of the White Earth Band of Chippewa 
Indians in Minnesota the sum of $1,000 or so 
much thereof as may be necessary to be 
expended in the annual celebration of said 
hand to be held June 14, 1913, out of the funds 
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belonging to the said band. 38 Stat. j^age 88. 
(Italics supplied.) | 

Following this, on the same page, is provided the 

I 

appointment of a commission to make a roll of the 

I 

Chippewa Indians allotted on the White Earth 
Reservation, which roll should show the allotment 
number or numbers, together with the description 
of the property allotted, and the name, age, sex, 
quantum of Chippewa Indian blood of the allottees 
as near as it reasonably can be ascertained, i * * * 
Also whether the person named is living or de^d; and, 
if dead, the approximate date of the death ^hall be 
stated when it can be ascertained, together with the 
age of such person at death as near as practicable. 

The roll to be made, as provided in the foregoing on 
page 89 of the above statute, is referred tp as ^'a 
tribal roll.^^ I 

In 38 Stat., at page 592, an appropriaition of 
$1,500 was made in the year 1914 to pay |the ex- 

i 

penses of the ‘^general counciF’ of the Chippewa 
Indians of Minnesota to be held at Bemidji, iMinne- 
sota, in July of that year. I 

In the appropriation act for the year 1916 cjongress 
provided That any money received hereundeif by any 
member of said tribe referring to the Chippewa Indi¬ 
ans of Minnesota, and in an act making provisions for 
said Indians thereafter and on the same page! and in 
the same act appears the following: ^'The superin¬ 
tendent of logging upon the Chippewa Reservations 
in Minnesota is hereby authorized * * and 

follo's\ing that and on the same page the sum of 
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$6,000 was appropriated from the ^Hribal funds of 
the Chippewa Indians of the State of Minnesota'’ to 
pay expenses of the general council of said tribe to 
be held at Bemidji, Minnesota," in the year 1916. 
(39 Stat. p. 135.) For 1917, at page 979 of the same 
statute; for 1918, 40 Stat. 572; for 1919, 41 Stat., 14; 
for 1920, 41 Stat. 419; for 1921, 42 Stat. 221, Congress 
made similar appropriations from the tribal funds of 
the Chippewa,Indians of the State of Minnesota to 
pay the expenses of the general council of said tribe 
to be held at Bemidji. 

It hardly can be disputed that the Chippewa Tribe 
in Minnesota had a council in 1914, and that its in¬ 
definite continuance was contemplated by Congress. 
The Sixty-third Congress by the Act of August 1st, 
1914 (38 Stat. 592), took the follo\nng specific action: 

The Secretary of the Interior is hereby au¬ 
thorized to withdraw from the Treasury of the 
United States the sum of 81,000, or so much 
thereof as may be necessary, of the principal 
sum on deposit to the credit of the Chippewa 
Indians in the State of Minnesota, arising 
under Section seven of the Act of January 
fourteenth, eighteen hundred and eighty-nine, 
entitled ‘‘An Act for the relief and civilization 
of the Chippewa Indians in the State of 
Minnesota," and to use the same for the pur¬ 
pose of constructing a council hall, at such point 
as he may select, for the use of the Indians 
living in the vicinity of Sawyer, Minnesota. 

It ^^^ll be further found in the above-cited Acts 
that in many instances said Indians are referred to 
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as a ^Hribe/^ the fund involved in this action as a 
^Hribal fund/’ their rolls as ^tribal rolls/’ ^nd their 
habitat as '^reservations.” • I 

I 

I 

An Act authorizing a per capita pa 3 |ment to 
the Chippewa Indians of Minnesota from 
their tribal funds held in trust by the United 

States I 

! 

Be it enacted by the Senate and Home of Rep¬ 
resentatives of the United States of Aiperica in 
Congress assembled, That the Secretaity of the 
Interior be, and he is hereby, authorized to 
withdraw from the Treasury of tho United 
States so much as may be necessary of the 
principal fund on deposit to the credit of the 
Chippewa Indians in the State of Minnesota, 
arising under section 7 of the act of January 
14, 1889 (Twenty-fifth Statutes at Large, page 
642), entitled "An Act for the relief and civ¬ 
ilization of the Chippewa Indians in the State 
of Minnesota,” and to make therefrobi a per 
capita payment, or distribution, of |$100 to 
each enrolled member of the tribe, under such 
rules and regulations as the said Secretary may 
prescribe: Provided, That the money! paid to 
the Indians as authorized herein shall not be 
subject to any lien or claim of attoi|ne 3 ^s or 
other parties: Provided, That before sipy pay¬ 
ment is made thereunder the Chippewa fndians 
of Minnesota shall, in such manner as jmay be 
prescribed by the Secretary of the Interior^ 
ratify the provisions of this act and accept the 
same. Approved, November 19, 1921. (42 

Stat. 221, ch. 133.) | 

I 

i 


i 

i 


i 

i 

I 
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See also 43 Stat. 798, Act of January 30, 1925, 

I 

entitled: 

Chap. 114. An act providing for a per capita 
payment of $50 to each enrolled member of the 
Chippewa Tribe of Minnesota from the funds 
standing to their credit in the Treasury of the 
United States. 

After satisfactory ratification, as provided in the 
Acts, these payments were duly made. 

The contention of the Secretary and that of relators, 
on the merits of the controversy, are in diametric 
opposition. The intent of Congress respecting the 
existence of the Chippewa Tribe in Minnesota, the 
manner in which its land was to have been allotted, 
and its other property and money distributed can 
not have contemplated several distinct rules under 
the Act of 1889 and the interpretation placed thereon 
by the Circuit Court of Appeals for the Eighth Circuit 
in the case of Oakes v. United States (172 Fed. 305), 
rendered in 1909. The fundamental requirements— 
tribal membership and recognition—form the sole 
basis for participation in either land or money. 
Residence on the reservation was necessarv to allot- 
ment of land; but tribal membership once acquired 
the Indian might leave the reservation and still 
share in other tribal property or money. (Patterson 
Op., Tr. p. 58 et. seq.) 

THE ACTS OF 1887 AND 1897 

But this right was not by virtue of continued tribal 
membership. It was a statutory preservation of 
the benefits which, ^\ithout the statute. Congress 
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recognized would have been lost because the bene¬ 
ficiary could not be treated as a member I of the 
tribe. (Act of February 8, 1887, 24 St4t. 388, 
Sec. 6.) This is a general statute, and the court 
recognized its application to these Indiansi in the 
Oakes case, supra, and in the case of Reyiiolds v. 
United States, 205 Fed. 685. The benefits pi such 
legislation, however, extended only to members of a 
tribe who severed their relations, and was jjersonal 
to them. It did not extend to their child|*en not 
born to tribal membership. It follows, therefore, 
that if one having a tribal status may losfe it by 
taking up residence separate and apart from the 
tribe, etc., that the children of such person have no 
more of a tribal relation than w’ould the child 6f white 

I 

parents. If the mere possession of a quantum of 
Indian blood were sufficient to preserve th4 right, 
regardless of tribal affiliation, there was no necessity 

for such legislation. The same is true if the right 

! 

to share in tribal property had been a vested de- 

i 

scendable right. Such legislation establishes con¬ 
clusively the intention of Congress (1) that tribal 
membership depends not on possession of ; Indian 
blood but affiliation with and recognition of it by 
the tribe; (2) that property of the character here 
involved is strictly tribal, and that all inter^t in it 
depended not on a present vested interest oij* estate 
in a proportionate share but on continued niember- 
ship in the tribe; and (3) that the United I States 
held the particular tribal fund in trust for the. 

I 

j 

I 

I 

j 

I 



members of the tribe, jointly and not severally, and 
that the right was personal and not inheritable so 
long as the fund remained tribal and joint. 

The act of June 7, 1897 (30 Stat. 90, c. 3, Sec. 1), 
providing for the rights of children born of a marriage 
bv a tribal Indian woman and a white man evi- 
dences a like intent of Congress. If possession of 
Indian blood conferred rights to recognition equally 
with all other Indians claiming tribal status, the act 
conferred nothing. 

RULES AND REGULATIONS 

The Secretary of the Interior promulgated in 1904 a 
regulation known as paragraph 4 of Section 324 of 
the Indian Office Regulations^^ (Tr. p. 33) providing 
that children born to an Indian woman as the result 
of a marriage with a white man, contracted subse¬ 
quent to June 7, 1897, can not be enrolled or receive 
annuities or other benefits. This was in harmony 
with the Act of Congress of 1897 (Tr. p. 32). To be 
more specific in its interpretation of the law the 
Indian Office on April 1, 1905, substituted ‘^Amend¬ 
ment No. 6'^ for the foregoing regulation, to wit: 

All children born to annuitants either before 
or since the last preceding payment, who have 
not already been enrolled, should be enrolled 
with their parents. This includes cases where 
the mother is an Indian woman married to a 
white man, and such woman and her issue are 
recognized by the tribe as belonging thereto, 
and where the family so founded identifies 
itself and affiliates Tvdth the tribe of which 
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the mother is a recognized member. ^ When 
an Indian woman by her marriage with a 
white man has, in effect, withdrawn fi|om the 
tribe and is no longer identified with the tribal 
community and interests, the offspi*ing of 
such a marriage are not entitled to share in 
annuities or other benefits as Indians and must 
not be enrolled. (Tr. p. 33.) | 

Instructions immediately were promulgajted to 
Indian Agents and others as follows: | 

The said Amendment No. 6, as will he seen, 
contains three governing conditions,! which 
must be met before enrollment can be made 
of children born to Indian women rharried 
to white men. i 

1. The woman must be recognized by the 
tribe as belonging thereto. 

2. The child must be recognized hy the 

tribe as belonging thereto. | 

3. The family so founded must be identified 

and affiliated with the tribe of which the 
mother is a recognized member. | 

The third or last sentence of Amefidment 
No. 6, which reads ^^When an Indian woman 
by her marriage with a white man has, in 
effect, withdrawn from the tribe and is no 
longer identified with the tribal comipunity 
and interests, the offspring of such a marriage 
are not entitled to share annuities or; other 
benefits as Indians and must not be enrolled,’’ 
is simply the negative corollary of what pre¬ 
cedes, and has no further bearing other than 
as amplifying the instructions which it fallows. 
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These rules, if they show anything, show that the 
two acts (1889 and 1897) are closely related, and 
must be construed together when children born of a 
marriage v^dth a non-Indian man to an Indian mother 
are applicants to participate in tribal annuities. 
Also that the construction placed thereon by the 
Indian Office is consistent with that placed on the 
act of 1889, and that it had been in force and effect 
in the Department prior to the rendition of the 
Mahaffie opinion. 

THE RULE OF THE DEPARTMENT 

That the rule laid down in the Oakes case has been 
recognized by the Department since the passage of 
the act of 1889 is further clearly emphasized by the 
fact that the procedure effective up to 1919 was 
submitted to the Solicitor of the Department for 
consideration. Had the rule laid down in the 1919 
opinion theretofore been the effective policy in the 
Department, no question based on the enrollment of 
relators and others would have arisen for considera¬ 
tion by him. The rule of that opinion caused a 
departure from the then existing policy, and after 
experiencing its enforcement for seven years the 
effect was such as to convince the Indian Office that 
the fund rapidly was losing the tribal character with 
which it had definitely been stamped by Congress 
when created {Morrison v. Work (1925), 266 U. S. 
481, 485); that its rule was erroneous, and to con¬ 
tinue to follow it without further legal consideration 
and advice would be in gross disregard of official duty 
and injurious to the rightful beneficiaries of said fund. 
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THE ANNUITY ROLL ! 

This roll, necessary to be kept and renewed from 
year to year in such condition that only thdse en¬ 
titled may share in this fund, is such a roll as is never 
closed. It can be closed only when nothing jFurther 
accrues for distribution under the Act. Its revision 

I 

is an annual event. The placing of names thereon 
is a matter wholely and solely for determination by 
the Secretary of the Interior, and his discovery and 
conclusion that a mistake has occurred in the placing 
of names thereon is neither arbitrary nor capricious, 
but is the result of the exercise of his official judg¬ 
ment and discretion, based on the advice of his |proper 
law officer, the Department's Solicitor. And the 
correction of the mistake by striking said names 
therefrom is an item of his official duty in the protec¬ 
tion of the Chippewa Tribe to which said fund be¬ 
longs. Lowe V. Ballinger, 35 App. D. C. 524. His 
power of supervision includes that of the correction 
of errors based on false testimony or made yithout 
authority of law. {Cornelius v. Kessel, 1281 U. S. 
456,461.) Congress intended to retain control of the 

i 

fund involved until the date fixed for its final disposi¬ 
tion. {Gritts V. Fisher, 37 App. D. C., 473; affirmed, 
224 U. S. 640.) I 

So far as relators are concerned, the action;of the 
Secretary herein is final and conclusive, and I is not 
subject to review by the Court. Lane v. Mickadiet, 
241 U. S. 201; First Moon v. White Tail and United 
States, 270 U. S. 243; Work v. Rives, 267 U. S. 175; 
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Michigan Land and Lumber Co. v. Rnst, 168 U. S. 
589; Hallowell v. Commons, 239 U. S. 506. 

BRIEF OF APPELLANT 

Because of an extreme divergence of opinion 
between opposing counsel herein, it is impractical 
systematically to discuss every statement in appel¬ 
lant's brief with which we do not agree. It will 
suffice to notice them generally. 

Counsel has repeated throughout his brief, and 
particularly at the bottom of pages 4 and 24, that 
since March 4, 1890, there has been no tribal 
reservation in Minnesota except the Red Lake Res¬ 
ervation,’^ no ‘M)and, tribal governments, chiefs, or 
councils.” We have discussed these questions in 
our brief on the assumption that such conclusions 
are improperly premised. The\" are founded en- 
tirelv on irrelevant and immaterial statements, and 
the conclusion of individuals based thereon. But 
they can logically result from positive Congressional 
enactment alone. All laws looking to the emanci¬ 
pation of the Indian from tutelage and his elevation 
to a business equality with his white brother ^‘aim 
to break up tribal relations,” but do not accomplish 
it. It may require many years, and usually does, 
involving a policy of gradual education at the hands 
of Congress. It is satisfied that its aims have ma¬ 
terialized only when it evidences its satisfaction by 
promulgating its positive Act terminating govern¬ 
mental supervision and guardianship. So the report 
of the Committee of Congress, to which counsel 
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refers on page 4 of his brief, evidences npthing 
more than the ultimate Congressional intentJ The 
Act of 1889 contains no language which can be 
construed to mean that the tribes, bands, etp., are 
disbanded, or that the character of the land! occu¬ 
pied by them is no longer a reservation. Qn the 
other hand, it merely indicates a plan to remove 

the Indians from numerous small tracts or I reser- 

1 

vations onto a few larger ones and to allot I them 
individual tracts thereon, providing no chaijige in 
their status as wards of the Government. I 
On pages 6 and 31, appellant’s brief, reference is 
made to a '‘uniform practice” which has| been 
"adhered to by the Department for 37 yiears.” 
This may have been intended as argument, fo|r as a 
statement of fact it is highly misleading. I The 
necessity for the Mahaffie Opinion of 1919 is! suffi¬ 
cient to indicate the existence of a differen^; rule 
prior thereto, for had the rule there announced been 
in actual practice theretofore, nothing would! have 
existed for reference to the Solicitor. No doubt 

I 

would have been raised. It put into operation a 
new and distinctive policy which was followed! until 
the Patterson Opinion of 1927. The argument of 
appellant’s brief does not dovetail with events, i 
The Oakes case speaks in its own languagel Its 
import is plain and unambiguous. The Court will 
interpret it without the assistance of counsel,! as it 
will the Act of April 14, 1924, from which an ekcerpt 
appears on page 30 of said brief. Elsewhere w^ have 
discussed them. i 

i 

I 
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Reference also is made (p. 20) to the Solicitor's 
opinion of November 6, 1924 (not in L. D.), in the 
case of Ralph L. Connors, applicant for back annuity 
payments under the act of April 14, 1924 (43 Stat. 
95). That act authorizes the Secretary of the In¬ 
terior to pay out of moneys belonging to the Chippewa 
Indians of Minnesota such amounts as he mav find 
to be due persons of Chippewa blood whose names 
have been erroneously omitted or stricken from the 

I 

Chippewa annuity rolls or who have been or may 
hereafter be found entitled to enrollment for annuity 
payments under section 7 of the act of January 14, 
1889. It was held in said opinion that the right to 
participate in the distribution of the funds of the 
tribe rests upon a different basis (p. 21) from the 
right to an allotment of tribal lands, the latter right 
being dependent upon tribal membership and resi¬ 
dence on the reservation, while the former is not 
dependent upon enrollment or recognition by the 
tribe, or, as stated in the opinion, ‘‘the descendants 
of an enrolled member by reason of their Chippewa 
blood mav be entitled to share in tribal funds even 
though not enrolled as tribal members. 

That opinion followed the rule laid down in the 
then existent Mahaffie opinion of February 17, 1919 
(Sarah Kadrie), wherein it was held that possession 
in whole or in part of the blood of one of the originally 
enrolled members of the tribe was the essential and 

I 

sole basis of the right to participation in the distri¬ 
bution of the funds of the tribe; that neither residence 
nor membership of the tribe nor birth on the reserva- 
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tion nor any other qualification save that of! blood 
being necessary. | 

This rule laid down in the Mahaffie opinion of 
February 17, 1919, was overruled in the Patterson 

^ i 

opinion of January 8, 1927; consequently whajt was 
said in the Connors’ case in following the Mahaffie 

i 

opinion was also necessarily overruled in the Patterson 

I 

opinion of 1927 which followed the precedents and 
construction of law that prevailed prior tb the 

i 

Mahaffie opinion. | 

It is true that the same rule does not apply | to an 
Indian applicant for an allotment of land wl^ere a 
showing of residence on the reservation of hisj tribe 
is required, as in the case of an Indian who applies 
for a distributive share of tribal funds, yet und^r the 
Patterson opinion the same showing as to jtribal 
membership is required in both instances, as! both 
kinds of property are tribal in their nature. |With 
respect to allotments of land the Chippewa act of 
1889 declared that they should be made in confdrmity 
with the general allotment act of 1887 (24 Stat.j 388.) 
The act of June 7, 1897 (30 Stat. 62, 90), which pro¬ 
vides that children born of a marriage soleninized 

I 

prior to the act between a white man and an I|ndian 
woman, who was at the time the act was passed or 
at the time of her death recognized by the tribe; shall 

I 

have the same rights to the tribal property a$ any 
other member of the tribe, is also a general act and 
has been construed as being applicable to the Chip¬ 
pewa Indians of Minnesota in connection with the 
act of 1889. It was treated as being applicable to 



32 


said Indians in the case of Vezina v. United States 
(245 Fed. 411), which had said act under considera¬ 
tion, and wherein the court found and held— 

Mrs. Delaney (the mother of Mrs. Vezina) 
was up to at least her marriage fully recog¬ 
nized as a member of the Fond du Lac band 
of the Chippewas of Lake Superior, and there 
is nothing to indicate that she ceased to be 
so recognized up to the time of her death. 
Under this statute Mrs. Vezina is clearlv en- 
titled' to be recognized and treated in all 
respects as if she had remained upon the 
reservation. It is true that if ^Irs. Delanev 

< V 

was now living, under our decision in Oakes 
V. United States, 97 C. C. A. 139, 172, Fed. 
305, Mrs. Vezina would not be entitled to be 
enrolled under this statute. That decision 
would probably exclude the children of Mrs. 
Vezina from the right to enrollment and from 
allotment. As there is no case before us now, 
except the case of Mrs. Vezina, we do not 
care to express a more definite opinion upon 
the question of her children. 

It was subsequently held in an unreported opinion 
bv the Solicitor that the children of Mrs. Vezina 
were entitled to participate in the distribution of 
tribal funds under the act of January 14, 1889, ^^not 
as members of the tribe but as the Tssue' of Eliza¬ 
beth Vezina but that thev were not entitled to be 
enrolled under said act for the purpose of being 
allotted tribal lands. As basis for this holding spe¬ 
cific reference was made to the Mahaffie opinion of 
February 17, 1919. 
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The act of April 14, 1924, under which E4lph L. 
Connors applied for back annuity payments, was 
evidently not intended to disturb existing laws or 
the rules for determining rights to enrollmeint for 
annuity payments under the act of 1889. The pur¬ 
pose for the enactment of said act, as report pn the 
bill shows (Tr. 36-37), was to remove any dpubt as 
to authority under existing laws to pay claims for 
b^ck annuities from the permanent Chippewaj tribal 

I 

fund created by the act of 1889, there being np other 
available fund belonging to the Indians from | which 
such claims could be paid. If established precedents 
and construction of the act of 1889, including the 
Oakes case^ had prevailed prior to the Mahaffie 
opinion, it is evident that the Connors case i would 

i 

have been disposed of along very different lines. 

Another statement is made at the bottom df page 
14 of appellant's brief which does not discldse the 
facts in full as appellee understands them. I Some 

time after his decision was filed the trial Jud^e sug- 

1 

gested that if an appeal had not been perfected he 
would consider a motion for rehearing. The appeal 
had been perfected. Counsel for Appellee thereafter 
personally called on Justice Bailey at his Chambers 
and assured him that if it was his desire appellee 
w’ould join in any stipulation necessary to recall the 
appeal to permit him the opportunity suggested. 
He stated that the 30-day term had elapsed, that it 
was quite probable an appeal would be taken from 
any decision he might render, and that he did not 
care to follow his suggestion further. We dp not 
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consider this material, nor matter which is of the 
least interest to this Court; nor do we believe Counsel 
can justify its interpolation in his brief. Yet, having 
been adverted to by him, we feel that our more full 
explanation thereof is excusable. 

RECAPITULATION AND CONCLUSION 

Under the Act of January 14, 1889 (25 Stat. 642), 
the fund in question is a tribal fund held in trust by 
the United States. It belongs to ^'all the Chippewa 
Indians in the State of Minnesota. 

Such are those Indians ‘‘belonging to all the 
different tribes or bands of Chippewa Indians in 
the State of Minnesota,'' as enrolled bv the Com- 
mission “for the purpose of ascertaining the proper 
number of Indians * * * and for the purpose 

of making the allotments and 'payments hereinafter 
mentioned." (Italics supplied.) 

The fund being a tribal fund, accruing interest 
belongs to all the tribal members, to wit, the above 
Indians and such additional Indians as shall become 
tribal members during the period of fifty years after 
completion of allotment. 

At the end of such fifty-year period the fund shall 
be divided and paid to “all of said Chippewa Indians 
and their issue then living." (Section 7.) 

The “zsstxe" up to this point have no more inter¬ 
est in the fund than has a prospective heir in the 
estate of a living ancestor, such interest being wholly 
acquired through and contingent upon the “death" 
or termination of the tribal character of the owmers 
of the fund and the life of the fund itself. 
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The above construction and policy has I been 
effective in the Indian Office since the passage of 
the act of 1889, as evidenced by rules and regulations 
of 1904, amended in 1905, and promulgated June 30, 
1905, the particular acts set forth in the tecord 
herein, the decision of the Circuit Court of Ajppeals 
of the Eighth Circuit in the Oakes case, mpra, 
except during the period in which observande was 
given to the Mahaffie opinion of 1919. (Ojpinion 
Solicitor, 1927.) 

The personnel of the Chippewa Tribe in Minnesota 
necessarily changes every year. The making of 
annuity rolls is a continuing event. A new pne is 
required to be made each year. There is np per¬ 
manency to such a roll. Mistakes easily creep |n and 
when discovered are corrected in making up thp next 
annuity roll. Otherwise an error once made| must 
be perpetuated, if a doctrine of finality is |to be 
invoked. I 

j 

That such changes may be made as are corrective 
in their nature needs no argument. In the njaking 
of the correction to which exception is taken herein, 
did the Secretary act within his official administrative 
power or in an arbitrary and capricious mainner? 

In order to w^arrant the Court in granting thd writ 
sought—mandamus—there must have been some 
failure to perform a lawful duty, or arbitrary or 
capricious performance. If such duty was performed 
in good faith, in the due exercise of official jud^ent 
and discretion, and as the sole prerogative of the 
Secretary of the Interior, and his conclusion f4ils to 

I 

I 

I 

I 
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meet the approval of another, or of a court, can it be 
reviewed by the Court and the conclusion of the 
Court substituted for the Secretary's conclusion 
or characterized as arbitrary or capricious? The de¬ 
cisions upon this question to the contrary are legion, 
well known to the Court, and to cite them w^ould be 
superfluous. 

If there has been no tribe to recognize membership, 
no Indian reservations, no tribal life and customs to 
abandon, as argued by the opposition, it follow’S 
that no additions can have been made to the tribal 
membership as constituted under the act of 1889. 
By issue" is not meant ^‘tribal members." If 
Congress had so considered issue," the act would 
have contained very different language. 

Section 7 of the Act (Tr. p. 28) provides two specific 
methods foif disposing of the fund created, one de¬ 
pending wholly on the fact that it is a community 
fund held in common for fiftv vears, and the other 
on the termination of the communitv interest at the 
end of that time. The language is clear that “the 
said permanent (community) fund shall be divided 
and paid to all of said Chippewa Indians and their 
issue then living, in cash, in equal shares." Until 
the expiration of the fiftv vears the “issue" of a 
tribal member had not merely by virtue of that 
relation, any interest in the fund, and up to that time 
there is no occasion to consider this class. Nor does 
the statute do so. Unless such “issue" were also 
members of the tribe thev had no interest in the fund. 
But when the community interest terminates and 
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the fund then remaining is to be divided and paid 
to the designated beneficiaries, it will cease io be a 
communal fund, and each of the persons named in the 
Act will become vested with his specific share as 
directed by Congress. There is nothing unreason¬ 
able, complicated, nor inequitable in this method of 
disposing of the fund. Congress believing ijhat for 

I 

fifty years its use and expenditure were essential to 
the welfare of the tribe as a tribe, required it to be 
held and administered as a purely tribal fund. An¬ 
ticipating that at the expiration of that period the 
members of the tribe would have sufficiently advanced 
in abilitv to warrant final disbursement of a common 

i 

fund, it provided for its division and fixed the| classes 
entitled to participate in it, as it had an aibsolute 
right to do. If prior to that time all “issueof 
members of the Tribe, regardless of the men^bership 
of such issue, were vested with an interest in tHe fund, 
the impossibility of carrying out the final require¬ 
ment of section 7 by division of it between, ahd pay¬ 
ment to, the issue of members “then living” is mani¬ 
fest. The term “issue” as used in the Act requires 
neither consideration nor construction until adminis¬ 
tration is attempted after the expiration of tt|ie fixed 
limit of fifty years. Until then, unless the fissue” 
are also members of the tribe, they have no interest; 
their interest until then springs not from blopd, but 
from recognized tribal affiliation. | 

The acts of Congress, laws, court decisions, the 

_ I 

Indian Office, the Department of the Interior all 

I 

clearly have continuously recognized the existjence of 


j 
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the Chippewa Tribe of Indians in Minnesota, the 
existence of the various bands thereof, their councils, 
their acts, and their reservations, allotted though 
they may have been. The Indians are there in 
great numbers, are wards of the Government; an 
Indian agency is maintained by Congress for their 
supervision. . Until Congress speaks to the contrary 
in express language, all remain in full legal force, 
effect, and virtue, whether actually functioning or 
not. 

The existence of an Indian tribe is unaffected by 
the extension of citizenship to the individual Indians. 
Tribal rights and property are unaffected thereby. 

Under the act of 1897 (30 Stat. 90) the children of 
relator are each and all ineligible to tribal member¬ 
ship, tribal rights, and as a matter of course are with¬ 
out right to participate in a fund unquestionably the 
property of the tribe, especially where such tribe 
has been wholly abandoned by their mother, whose 
right is not in question, but who after the passage of 
the act in 1909 married a white person and removed 
to Canada. They have no more claim on the fund 
than any other individual who can trace his ancestry 
as an Indian merely through possession of a moiety 
of Chippewa blood. 

The Patterson opinion, in the light of the fore¬ 
going, the lawi, the evidence adduced by the plaintiff 
below, is one which the Supreme Court of the Dis¬ 
trict of Columbia is fully justified in adopting. That 
the Secretarv of the Interior has a wide discretion in 
determining both questions of law and fact can not 
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be gainsaid in the light of the decisions of this court 
and the Supreme Court of the United States, and 
that doctrine is fully applicable to the question 
decided by him in this case. It was a pure question 
of fact, viz: Are the relators members of the Chip- 

I 

pewa Tribe of Indians in Minnesota? He deter¬ 
mined in the negative, which settled their clairii to 
participate in annuities strictly tribal. This siihple 
question has been converted into an intricate puzzle 
for the purposes of this suit, but its answer as written 
bv the learned Justice of the Court below is una^sail- 

V 
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able for error and should be affirmed. 

I 

E. 0. Patterson, , 
Solicitor Interior Departmefit. 

0. H. Graves, 

Assistant to the Solicitor. 
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